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PUBLISHER'S FOREWORD

1. The great Islamic scholar, regenerating jurist and thinker
of genius, al-‘Alldimah as-Sayyid Muhammad Baqir as-Sadr (1353/
1935 — 1400/ 1980) mav Allah encompass him with His Mercy,
because of the works which he bequeathed to the Muslims, both
the ordinary and the educated among them. and because of his
life, which was filled with effort and striving, and which was cut
short at the hands of crminals, he is too famous and well-known
for us to gve his biography in this brel prelace which we are
giving to the English translation of his celebrated book, /grisadund,
the Islamic System of Economics.

2. In the preface to the English translation of The Revealer,
The Messenger, The Message we have introduced the works of
as-Sayyid as-Sadr to our respected readers. And now that we are
publishing the English translation of fgtisddund we find ourselves
compelled to turmn the attention of our readers to the preface of
Iytisddund itself, where as-Sayyid as-Sadr has mentioned six
points which he deemed necessary for the readers to observe,
and that also carcfully,

We do not wish to say anything more than what the author
has mentioned himsell, except that these six poinls, which he
introduced while writing the book and emphasized to his readers
to keep in their mind while reading the book and studying its

uix



PUBLISHER'S FOREWORD

dizcussions, the same six points were in our mind also when we
decided to publish its English translation. And we emphasize,
alongwith the author, the careful observation of these points.

3. The English translation of fgtisddund was prepared by
the Peermahomed Tbrahim Trust of Pakistan at our instigation.
After completing the translation it was submitted to us, but at
that time we did not have the means to be sure and satisfied
ahout its authenticity, So it remained with us until we found
the person who could check and make up the defects in the
translation. Then again just by the way we were confronted
with some defects, and fortunately we found a person who was
famniliar with both the Arabic and English languages with quali-
[ications in economical studies. He compared the translation
with Arabic version and corrected, according to his own views,
as much as he could,

At this point we reached the utmost stage of our abilities
and facilities for correction of the translation, and so we deemed
it right to publish it, by the help of Alldh; and thus it cannot be
said that our efforts were reckless and it would have been better
to delay the publication. After all these efforts we shall gladly
accept any criticism or observation, and welcome any suggestion
to improve our work. We hope to correct the defects and mistakes
with which we may be confronted in future.

4. Now, by the grace of Allih, we are publishing the last
part of the English translation of this book, and we ask Allah,
the Glorified, to bless this work and to generalize its benefit as
He did for the original Arabic version. And may He accept our
work sincerely for His Holy Self. He is the best Master and the
best Helper.

WORLD ORGANIZATION FOR ISLAMIC SERVICES
(Board of Writing, Transiation and Publication )
18/12/1404
14/ 9/1984
Tehran — Iran.
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CHAPTER ONE

THEORY OF POST-PRODUCTION






I — THE THEORETICAL BASIS OF THE POST-
PRODUCTION DISTRIBUTION AMONG
THE AGENTS OF PRODUCTION!

The Upper Structure:

al-‘Allimah al-TTilli, the Muslim research scholar (rruhagqiq)
mentions in his book ash-Shard’i’, Chapter on “*Wikalah™ (Agency)
that wikdlah for the labour work of cutting wood or works of
similar kind is invalid, For instance, if a person appoints another
person as his wakil (agent) to cut wood from the forest on his
behalf, the wikdalah will be null and void. The appointer will
not become the owner of the wood cut by his agent, the reason
being, that the labour work of cutting wood, from the forest
or other similar labour-works in nature produce no effect or
special right for a person until and unless the person himsell
performs the labour or spends directly his efforts in the work

1. While dealing with the theory of pre-production distribution, we were
seeking to determine the right individuals acquire in respect of natural raw
materials as a phenomenon of their distrbution. As these rights were the
outcome of labour, the ingquiry was directed lo the determination of the
role of labour as regards these natural wealths, Therefore, the natural
wealths which labour changes in this sense becomes included in the post-
production wealths, On account of this, the two inguiries, the pre-
production inguiry and post-production inguiry — become partially
intertaced. This interlacing makes it necessary to take great care in making
explicit when contributing ideas from either of the fields of distribution.
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of cutling wood or grass or similar labour-works. The purport
of the shari‘ah (law-giver — the Prophet) as per the interpretation
of the Muhaqqig (al-INlli} to the igd' (performance) of those
works or acts directly by the individual person himsell.

1. Here is the actual text (quoted from the above-mentioned
book of) al-‘Allamal al-Hilli: “As for the acts in which nivabah
(ageney) does not enter (lepal force) are those acts in which
the governing rale thereof pertains the purport of the sharf'
(law-giver) to the igd' of these acts by the person himself: for
example fehdrah (ritual purification)...; saldr (obligatory prayers),
as long as one is alive:; sawm (fasting); #'tkdr (spiritual Telire-
mentl); obligatory fhajj for one who can allord; fman (faith);
madhr (vow); algasm bayna z-zawajdr (just deal oul between
one’s wives); ziidr (0 man’s comparing the back of his wile with
his maother or any female within the prohibited degree of
marriage; {i'dn (charging one's wife with adultery); gadd’i ' iddah
{completion of the wailing period for a divorced woman or after
the death ol her husband belore contracling a second marnage);
fanabah (major ndtual impurity); irgat (finding of a property of
unknown ownership from a public place); cutting of wood
and grass.”

2. This occurs about wikdlgh in the book ar-Tadhkirah by
al-"Allamah al-Hilli: “As for the validity of wikalah in mubdh
(permitted) things like hunting, cutting of wood or grass,
reclamation of waste lands, taking in possession of a guantity
af water or a thing like it, require more classification.”

3. It is mentioned in Kitgbu -gawa'id: “Indeed in appoint-
ing a wakil for proof of properties of mubah things like treasure
trove or found property of unknown ownership, hunting or
catching of game or fish, or labour of cutling of wood or grass,
require to be reviewed."”

4, A number of jurist sources, like ar-Tahirir, al-frshad, al-
idak etc. share this opinion.

6



THE THEORY OF POST-FRODUCTION

5. Several other jurist sources have not been content with
expression of doubts about wik@lah in such matters or leaving
it to be reviewed but have been explicit about its invalidity, in
agreement with the shard’i* like alJami® fT 'I-figh and as-Sard'ir,
is in respect of hunting as ash-Shaykh at-Tusi in his book
al-Mabsiit — in some of the prints — Invalidity of appointing a
wakil in case of the reclamation of the waste land and also it
is said by: Invalidity of the appeointment in case of cutting wood
and grass.

6. al-*Allamah al-Hillf links together, wikalah (agency) and
ijgrah (hire-work) and then states that when wikaleh is in-
productive in regard to those works then ijarah is also like it
So just as the appointer does not acquire the ownership of
cutting of wood or hunting a prey or reclaiming a waste land
by the labour of his agent, so naturally the hirer of the labour
does not acquire the yield of the labour of the workman hired
by him.! Here is the text of what he writes saving in - Tadh kirah
“IF we allow that wikaleh to be valid in such things then we will
allow that hirng too to be wvalid in them. So if 8 man hires
labour to cut wood, or to carry water or to reclaim a waste land,
his doing so will be valid and he will become the owner of the
product of the work of the hired labour. But if we deny the
validity of it thereby we deny the validity of il hereto so the
act will be for the hired person.

The research scholar al-Isfahani confirms in the book af
ligrah that “hiring of labour (on nature) is ineffective in giving
title of ownership to the hirer of the labour, that is, one who
pays the wage money, as to whatever thing the workman acquires
possession of through his physical labour. So if the workman
takes possession of the property he secures, then it will be his
and the hirer will get nothing.”

1. Vide Appendix XIV



IQTISADUNA

7. al-*Allamah al-Hhlli mentions in gl-Qawdtid: “lf a man
catches game or cuts wood or picks up grass with the intention
that whatever he secures by his work will be for himself and for
someone else, that intention of his, will be ineffective, Whatever
he acquires will be wholly and solely his. !

8 (It is piven) in the Mifighu -kardmah that ash-Shaykh
at-Tasl, al-‘Allamah al-Hilli and Muhagqigq al-Thlli, all the three,
have given decision thal if a person secures possession of some
natural wealth with the intention, that what he secures will be
for him and for someone else, (such intention will be ineffective
in law), the whole of it will be his,

9. It occurs in alQawa'id of al-*Allamah al-Hilli: *“If a man
lends @ net for catching game with the intention of zetting share
in the game, the bagged game shall go to the hunts-man and
remuneralion will be due to him in respect of his use of the net.
A number of other jurist sources like al-Mabsidr, al-Muhadhdhab,
al-dadmi" and avfe-Shard ¥ confirm it,

1, In the discussions about hunting in the book gl-Tawdhir
of al-Muhagqiq an-Najaff there is: *If a man usurps a tool of
hunting and bags pame with it, 1 find no jurst opinion to the
contrary that the bapged game will be the property of the hunts-
man and not of the owner of the tool, in spite of the fact he has
secured the game with the tool which it was illegal for him to
make use of, s such ownership of the mubdh thing was acquired
by direct labour and the usurper has realized it in that way.
Assuredly, the rent of the tool shall be due from him as in the
case of the rest of the usurped accessaries, nay, rather this even
when he does not catch game with it so as to make good lor the
loss of advantage passing out of his hand.”

I, This is from the book al-Mabsiir the text of what the
eminent ash-Shaykh al-Tasi says in tespect of partnership: “If a

1.  WVide Appendix XV,
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person authorises another person to catch game on his behalf
and that person goes out to catch the game with the intention
that the bageed game shall be for the one who ordered it and not
for him whose property will be the bageed game? There is onc
opinion that it is a case like a water carmer’s carrving waler with
the wunderstanding that what he eamz will be shared between
them and the price of water will be his, i.e. the one who does
the work of carrying water and his partner shall be entitled to
nothing out of it. So in this case also the bagged game will he
the property of the man who did the work of the bapging the
game singly by himself and not the property of the person who
ordered him. According to another view it will be the property
of the man who ordered him, for that was the intention of the
huntsman in the catching of the game and intention will be taken
into consideration. But the first view is sounder.”

12, al-Muhaqqgiq al-Hilll mentions in ash-Shara i “If a man
gives, for example, animal and another man his water-skin to a
wiler-carrier with the understanding of sharing in the earmings
therefrom, no partnership will take place, so in such a case whal-
ever is earned will belong to the water-carrier and compensation
for the use of the animal and the water-skin will be due from
him.”

From the Theory:

The whole of this upperstructure reveals the basic fact
regarding the general theory of post-production distribution, and
consequently the material difference between the Islamic general
theory of post-production distribution as it obtains in the
capitalist doctrinal (applied) economics.

However, instead of beginning with adducement of the
theory from the upperstructure we have preferred to begin
with the formulation of a peneral idea and a common conception

9
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of the nature of the theory of post-production distribution
through presentation of an illustrative example of it from the
capitalist doctrinal system of economics so as to know the scope
and range which the doctrinal theory in regard of post-production
distribution will have to pursuc invariably.

After having piven (the example of) the theory in the
capitalist-Trame, we will present the Islamic theory of the post-
production distribution as we hold it as far as to give 1t a definite
form and to bring to light and show clearly the difference between
the two theories, Then we will come back to the upperstructure
given above — in order to strengthen and support our assumptions
about Islamic theory as also to explain our method of adducing
them from that upperstructure in which its basic guide-lines
and main features are reflected. Thus, the journey of our inquiry
will be completed in three stages.

1. The Hlustrative Example from Capitalist Economics:

In the conventional school of capitalist economic system,
the process of production is, usually reduced to the main factors
engaged m the process and the genecral idea of the distribution
of the produced material is based on the partnership of those
factors in the materal theory, have produced, so every con-
stituent factor gets its share in accordance with role in the
process,

It is on this basis that capitalist system of economy basis
its distribution of the produced goods or its cash value, in four
shares (portions). They are:-

1. Interest,
2. Wapes,
3. Rent,
4. Profit,
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Wages are the share of human labour or the worker by his
being the prime factor in the process of production in the capital-
istic theory. Interest is the share of the advanced capital (lent,
borrowed); profit, the share of the joint capital used in actual
production and rent expresses the share of nature of specific
words, lands.

There have been several modifications in this capitalist
method of production on the formal side, wages and profit are
included in one group, in the belief that profit is a form of
wages for a specific kind of labour, the work of organizing which
the organizer of the project (entreprencur) conducts by bringing
together various factors of production, such as capital, nature
and labour and his fitting and organizing of them together is
the process of production,

On the other side rent is given a wider meaning which goes
beyond its terms of (a retumn form} land, and discovers various
kinds of rents from other fields, Likewise, the preferred view
of some to give capital a more comprehensive meaning covering
all the forces of nature including land.

In spite of these formal modifications, however, the cssential
view regarding the capitalist distribution has remained intact
and firmly fixed during all the adjustments and has undergone
none whatsoever of change. This view is the observance of all
these factors of production on an equal footing and assigning to
everyone of these factors, its respective share from the produced
material as a share-holder in ihe operation and within the terms
of its partnership with all the other factors in the completion
and production of that produced material. The workman receives
the wage according to the very method and on the basis of the
very doctrinal theory according to which capital, for example
receives its interest, for either one of them, in the established
capitalist usage is an agen! of production and participant force
in the organic mechanism of the operation, So it is but natural

11
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that the produces be distributed among their producing factors
in proportion fixed by the law of demand and supply and such
of the forces as govern the distribution.

2. Islamic Theory and its Comparison with Capitalist Theory:

Islam rejects altogether this malerial view of the capitalist
doctrine and differs from it basically; for it does not put on
equal footing the various lactors of production, nor considers
it a satisfactory form for seitling the matter of the distribution
of the produced materal upon the proportion fixed by the
law of demund and supply as the capitalist svstem of economy
does. On the contrary the general Islamic economic theory of
post-production distribution regards the produced material from
the natural raw material as the property of the producing man —
the workman — alone. As for the material means of production
and various tools which a man makes use of in the operation
of the production, these have no share from the produced
material itself. They are only means which present to man
services for breaking in and the hamessing of nature to the object
and purpose of production. If these means happen to be the
property of an individual other than the workman, then it is a
due on the producing man has to pay to the individual who owns
these means in consideration of the services through which the
producer has reaped the benefit. The money which the producer
gives to the owner of the land or the owner of the implement
or the owner of the tools which contribute to the work of
production does not represent the share of the land or the tools
or the instruments themselves in the produced thing, in their
capacity of one of the factors of production but means a com-
pensation to the owners of those means, paid by the workmen
far the services they have rendered him by allowing him to make
use of the means they owned, So in case there does not happen
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4 definite owner for these means other than the producing man,
then the term compensation will be meaningless as in such case,
the benefit will be a gift of nature not a bestowal of another
man’s service. So in the Islamic theory of post-production dis-
tribution the producing muan is the real owner of the malerial
produced from the natural raw material and the material factors
of production have no share in those produced materal, [t
considers the producing man only a debter to the owners of the
means he has made use of in the production, so he is responsible
for paying compensation to them in consideration of the services
the means they owned have rendered him. Then the share of
the participant material means in the operation of production
bear the mark of compensation in consideration of service
rendered and represent (lit: express) a debt, the payment of
which is an obligation upon the producing man and does not
mean the equalization of the material means and human labour
or a partnership between t(hem in the material produced on
the equal basis.

In the course of our continuation of the discovery ol the
general theory of the post-production distribution we shall come
to know the theoretical justification for the compensation which
the owners of the material means obtain from the producing
man, in view of rising in the productive operation, the means
which they own.

So the difference between the [slamic theory of post-
production distribution and the capitalist theory in this respect
15 very greal.

This difference between the two theories, Islamic and capi-
talist, arises from the determination of the status of man and
his role in the operation of production. The role of man in the
capitalist view is that of means which serve production and not
the end which production serves, He is, in this respect, on the
same footing with all the forces such as nature and capital sharing

13



IOTISADUNA

i the production. Therefore, he meets with his share from the
natural material as a share-holder in and a servant of the pro-
duction. Therefore, the theoretical basis of distribution of the
produced material among man and other material means which
share with him in the operation of the production becomes
omne.

As for the status of man in the Islamic view, it is that
of un end not that of means. Thercfore he is not on equal footing
with and of the same orders all the other material means in the
matter of the distribution of the producced material among man
and all the material means on the same level. On the contrary
it considers the material means of production servants of man
for the accomplishment of the operation of production since
the operation of the production is for the sake of man and
as such the share of the producing man differs from the share of
the material means on the theoretical basis. Hence if the material
means belong to a man other than the producing one and the
owner of them presents them to make use of them in the
production it s a part of his right that the producing man gives
him compensation in consideration of the service rendered by
him. So the compensation here constitutes debt the payment of
which is a responsibility of the producing man in view of the
service renderzd and does nol mean theoretically the partnership
of the material means in the produced matenal.

Thus the status of the material means — assigned to it in
the theory of lslam prescribes for them to demand from the
producing man compensation as his servants and not as his
partners, similarly the status of man in the operation of the
production as its end prescribes for man to be the sole owner
of the rght to the natural material which Allah the High has
prepared for the service of man.

A most important phenomenon which reflects this material
difference between the two theores, — Islamic and Capitalist —
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is the standpoint of the two system of cconomics, regarding
capitalist of the natural raw material. The Capitalist doctrine
permits capital to practice this kind of production. For il is
within the power of the capital to hire labourers for cutling the
wood from the [orest or extracting of petrol from ils wells, and
pay them their wages — and this represents all the share of the
labourer according to the capitalist theory of distribution — and
the capital hecomes the owner of whatever quantity of wood cut
or the mineral products extracted by the labourer and the sale
of il, at a price which suits his sweel fancy, is his rght,

As for the I[slamic theory on distribution, there is no room
for such kind of pJ'nductiﬂn‘ because capital obtains nothing by
way of exploilation of labour for cutling wood or extracting of
the mineral and the multiplication of the tools necessary for
them, as long as Islamic theory has made direct labour a necessary
condition in the matter of acquiring of ownership of natura
material and confers solely upon the workman, the right of
ownership of the wood he cut or the mineral he extracts. Thus
it ends the appropnation of the natural raw material throuwgh
waged labour, The domination of the capital over these materials
which it had appropriated under the capitalist theory simply
because of its ability to pay wapge and the multiplication of the
requisite materials for it, disappears and the domination of man,
over the natural materials takes its places,

However the disappearance of this capitalist mode of pro-

1. For what we have lzarnt from the upper-structurs, viz interdiction of
procuration [appointing of agents) by Muhagqig al-Hilll in ash-Shara '7
for the work of cutting wood and in the procuration work in minbah
things, interdiction of appointing of an agent for the work of rehabilica-
tion, by ash-Shaykh at-Tisf as transcribed from some copies of his book
gl-Mabsdp and the conformatory sdsertion by al-Isfabdni in the book
al-figreh secording to which a hirer of labour does not become owner of
whatever guantily of natural rmaterial his labouter comes by on the
ground of hire-contract,

—
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duction is not an accidental event or a passing manifestation or
a partial different between the Islamic theory of distribution
and that of capitalist economic system but expresses in an
explicitlty clear form and on the theorctical basis, as we have
learnt — the polar opposition between them and the true nature
of the content of the Islamic systetn of economy.

3. Adducement of the Theory from the Upper-structure:

S0 far we have presented the lslamic post-production dis-
tribution theory hypothetically to the extent it was necessary
for the comparison and contrast between it and the capitalist
theory as regards its theoretical basis of the distribution of the
material among the faclors of production.

However to prove the soundness of our conception of the
theory it is necessary for us to revert to the upper structure
given at the very heginning of our discussions so as to draw from
it that aspect which we have supposed as repards the Islamic
theory and show its practical religious significance and the extent
of its consonance and concord with the conception of it we have
presented,

The precepts which we have presented in the upper-structure
lay down:

Firstly: It is not valid for the principal to reap the fruits
of the labour ol his wakil (agent) on the natural raw materials.
Hence if an individual appoints another person his wakil for
cutting wood from the forest, For example, it will not be valid
for him to approprate the quantity of the wood his wakil
succeeds in obtaining as long as he has not conducted the labour
himself and cut the wood, because the ownership of it which
results from work is the share of the workman himsell alone.
This fact is quite clear from the first eight quoted extracts in
upper structura.

| &
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Secondly: The hire-contract is like agency contract for in
either case just as the principal does not become the owner of
the materials which his agent succeeds in obtaining from nalure.
Similarly the hire of waged labour does not acquire the ownership
of the natural material which his hired labourer secures possession
of, simply because of the fact that he pays the requisite wages
for the work, since (hose materals cannot be owned as one's
property except by direct labour and work. This fact is clear
from the sixty quoted extract.

Thirdly: That il a producing mun who pursues labour to
obtain natural materials miakes in his work use of {ools or
materials of production which another person owns, there will
be no share for these tools in the acquired (products) from
nature. Only the producing man will become a debtor to the
owner of the tools for the payment of compensation in consider-
ation of the use he has made of them during the operation of
the production. As for the product, it will be wholly and solely
the property of the workman. This is clear from the guoted
extracts nmine, ten and twealve,

These three points are sufficient for the discovery of the
post-production distribution theory which is based on the super-
structure of all of these precepts. In the same manner it is
sufficient proof of the soundness of the discovery of our theory
and our giving to it the very context and [eatures of it we have
specified.

S0 the producing man becomes the owner of the natural
material (wealth) he obtains from nature not as a share-holder
and a servant of it but on account of the fact that he is the wim
which the production serves. So he appropriates all the produced
material (wealth), and the other forces and means which serve
and take part in the production do not share it with him.

However these material means have claim upon the pro-
ducing workman, who pursues the work of sroduction apainst
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their services because they are deemed to be his servants and
not because they are deemed to be on equal fooling with
him. !

Thus by making use of the upper-structure given above,

we obtain the Islamic basis for the post-production distribution
and prove in the licht of it on the truthfulness of the conception
we have presented according to Islamic theory upon comparison

1.

It will be sufficient for us to arrive at these results theoretically from
our sununary of the later two of the three points the implications of which
we have adduced fzom the upper-structure, So that even il we do net
accept the firsl point, the structure of the theory we have built up will be
sounid. Let us suppose that the agent produces something from the natursl
raw muterial for his principal he does nol become the owner of that
material which he produces but {(his) principal becomes its owner (these
two are preferred), (Vide Appendix Mo, XVI For this does not con-
tradict the principle which helds that “the producing man alone is the
rightful owner of the material he produces because the producing man
himsell waives his mght and he makes it over to another man when he
purposes (o acquire something from that for another man. The basis which
holds that the producing man alone is the rightful owner of what he
produces links the point with the dictum of the upper-structure Lo the
affect that the miateria] mesns of production do not share the produced
material with the workman (the producer) and with the other point
which holds that the capitalist does not become the owner of the material
which the workman secures simply because of his buying the labour from
the workman, and for furnishing with requisite equipments for the
production,

Thus the material difference between the thought of the principal’s
taking for himself the material his agent secures possession of and the
thought of an individual person’s sppropriation of the material the persan
hired by him secures possession of became gquite close, This second
thought is capitalistic in its nature for it gives to cash and productive
means directly the right of appropriation of the possible thing instead of
human labour, contrary to the first thought acknowledges the right
of the workman to the material (he produces) and regards upon his
ageney of another person for the cutting of wood from the forest, for
example, ss implied from the workman’s giving the ownership of the
quantity of wood cut and oblained from the forest by him and his
waiving of his fght to the material in favour of another individual.
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and contrast of it with the capitalist theory in that respect.

Now let us continue our work of discovery and let us take
up the study and presentation of another aspect of it through the
comparison and contrast of it with the Marxist theory of post-
production distribution and the determination of the salient and
outstanding difference between them.



1i — STRIKING DIFFERENCE BETWEEN ISLAMIC
AND MARXIST THEORY

The Upper-structore ;

1. al-Muhagqig al-Hilli wrtes in his ash-Shard'i® in the book
gl -fjgrah: “If a man gives another man an article to do some work
an it for him, and if say, for example, a washerman or a bleacher
is engaged for that job, then there will be a fair wage for the job.
T it i not usual with the jobber to charge a wage and if it is one
of the jobs for which there is usually a remuneration, then he
can demand the remuneration, for he is the better judge of his
intention, However, if it is one of the jobs for which usually there
is no remuneration, no heed will be paid to the claimant of it ™.

The commentator appends to it the following: If it be known
from his intention that he performed the job gratuitously, then it
will not be valid for him to put in his demand for remuneration.

2. al-Muhaqqiq an-Najafl cites in his a/-Jawdhir in the book
“Usurpation™; If someone takes by force seeds and sows them,
or an epz and hatches it without the consent of the owner, the
opinion of many of the jurists is that the real owner is the one
from whom the material has been usurped. Rather there is, on
the authority of an-Ndsirivyah, nothing against this verdict but
in as-Savd'ir, there is a consensus on this. It is like the principle
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and norms of the juristic practice.

He (an-Najaff) also quotes another jurist who claims: The
green crop and the young hird belong to the usurper because
the usurped seed and cgg are considered Lo have been nothing
(at first), So the preen crop and the young bird are new things
which the usurper, as the result of his labour, owns them.

3. In the same book it is mentioned: If someone usurps
a land and cultivates it or plants trees on it, then the crops and
plants will belong to the planter, and | do not find anv dis-
agreement (on this point) among the (Muslim) jurists, on the
contrary 1 find consensus in the book of gi-Tangfh. But the
farmer has to pay rent of the land to the owner of the land
{from whom he usurped).

This tule has been confirmed by some traditions. Here is
one report of the tradition on the authority of *Ugbah ibn Khilid
who says: T asked Imim as-Sadig (a.s.) about a person who had
made use of a piece of land to raise crop on it without obtaining
the consent of the owner of it. When the crop has ripen the
owner of the land came along and told the man who raised the
crop ‘You have raised crop on my land without my conscnt,
so the crop you have raised en my land is mine, and | will pay
you a remuneration for the labour you have expended onil.” ™
‘Ugbah says: “Then | asked the Imam: ‘Will the crop be his
or not? The Imim replied: ‘The crop belongs to the man who
raised it, and the owner of the land will have rent for the use
of the land.” ™

4. Tt has been mentioned in akJawahir in the book “al-
Mazari™s In every case, whenever the agricultural contract
become invalid it is upon the owner of the land to pay the
wage of the labour. If the seed belongs to the labour, then
the crop also belong to him, and he has to pay the rent of the
land to its owner. But if the seeds are from the owner of the
land, then the owner of the land will have the crop too, and he
21
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will be responsible lor a due remuneration to the labour and
implement. However, in case of the contribution of seeds from
both of them, the vield shall be proportionately divided between
both of them.

From this detail it may be elicited that the owner of the
seeds will have the yield accruing from the seeds, be he the
farmer who sows them or the owner of the land on which they
are sown because it i3 the secd that constitutes the basic sub-
stance of the raised crop. In case the seed belongs to the Tarmer,
no right in the yield is found for the land and only the rent of it
is due from the farmer lo the owner of the land for the usc
ol the land for his (farmer’s) seed.

5. It is given in alJawahir in the book of “alMusdgar':
In any case, whenever pusdgdt (sharecroping contracl over the
lease ol a plantation, limited (o one crop period) become in-
valid, the labour should be paid (according to the mutual
agreement), and the fruit belong to the real owner because the
srowth (of the fruit) follows the original in ownership.

Here is an elucidation of the above text., When a person
owns lrees which need watering and looking after to bear forth
ils wigld, The owner of the trees gets hold of a care-taker and
delivers to him the trees; binding him with a confract enfered
into with him whereby the cure-laker agrees to undertake to
look after and water the trees and becomes in lieu of it a partner
of the trees in vield according to the contract. So this kind of
agreement entered into between an owner of the trees and a
carc-taker of it, the jurist term al-musdqgar, is applied. The jurists
have specilied the obligation of binding both the contracting
parties Lo the contents of the contract if the term of the contract
are to be completely fulfilled. But if the contract loses any of
its term and conditions, then according to shari'ah it has no
effect. In this case the jurstic text we have cited above specifies
that the yield, the whole ol it, in case of the invalidation of the

B
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contract will be constituted as the property of the owner of
the trees. The care-taker will have for his service and his labour
of looking alter the trees a due-suilable remuneration to which
the juristic term wjratu T-mithi (adequate payment) is applied.

6. ‘Agdu lmuddrabah (contraction of silent partnership)
is a particular kind of partnership in which the worker agrees
with the owner of the capital to carry in trade his capital on the
basis of his sharing in the profit. In case the terms of the agree-
ment are not fulfilled in any sense the whole of the profit will
become the property of the owner of the capital, and the
worker will have only a due remuneration in certain casc as
specified by the jurists in e-Jawahir

From the Theary:

We have uptil now revealed as much of the general theory
of post-production distribution in the Islamic svstem of sconomy
as was required, for fhe institution of the contrast and com-
parison of it with the same theory, scientifically in the capitabist
gystem of economy. Now we propose (o continue our discovery
of the guide-lines and distinguishing characteristics of the Islam
in the course of its comparison and contrast with the theory of
post-production digtribution as it obtains in the Marxist sysiem
of economy and the demarcation of the most salient differences
between the two theories,

We shall begin, as we did in our previous stage with the
piving of an idea and a projection into prominence of the most
salient difference between the two theories as we believe it
before applying ourselves to the discussion of the upper-structure
till after when being afforded of having clearly envisaged con-
ception of the aspects of differences and the doctrinal purpot
of this difference. We would retum to the examination of the
supper-structure in order to elicit from its proofs to support
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the correctness of our (hypostaltized ) conception and to establish
it juristically.

1. THEGRETICAL PROGF OF OWNERSHIP

We can sum up the difference between the Islamic thcory
and  Marxist theory (of post-production distribution) in twao
essential points,

Omne of the two essential points s as follows:

The Islamic general economic theory of post-production
distribution confers upon a working man the private ownership
or a right or title to such ownership to every wealth which he
produces by his labour on it, only when the basic material on
which he carries out the work of production does not happen
to be a natural wealth owned by another individual as his private
property or such right or title to that preperty such as wood,
the wood-cutter culs from the trees of the forest or the birds
in the air or the fish in the waters, their natural elements that
a bird-catcher bags or a fisherman nets or mineral materials
which a miner extracts from their mines or a waste land a farmer
reciaims and renders fit for cultivation or a spring of water an
individual digs up from the bowels of the earth; because all these
wealths belong to no one in particular in their natural state,
and (only} a productive labour carried out on them gives to the
producer o private right to them. But the means of production,
as we have already learnt do not share with him in the ownership
of the produce rom these wealths,

However, 1l the basis material on which the man carmes
out his work ol production, happens to be a matenial which is
the private properly of another person or to which some other
person has acquired a right or title resulting from any one of
the bases we have submitted in the Islamic general theory of post—
production distribution, then this would mean that the ownership
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or right or title to the material having been accomplished on a pre-
vious distribution of it, there is no room for the conferring of such
an ownership or right on the basis of a new production cither toa
man who works it, or to anyone of the means of production which
he employvs in carryving out the work of new production, so the
one who spins vam or weaves a [abric out of g quantity of wool
which a shepherd owns, will have no rght or claim to the posses-
sion or acquisition of the wool which he has woven into a fabric or
to his partnership with the shepherd on the basis of the labour he
has expended in weaving it into a fabric. but the whole of the
woven fabric he has woven will be deemed as the property of the
shepherd as long as he is the owner of the basic material — thal is
wool — since the shepherd’s ownership of it, neither lapses nor is
destroved by any other person’s expenditure of fresh labour on it
in spinning it into yarn or weaving it into a fabrc. This is to which
we apply the term ‘the phenomenon of the constancy’ in respect
of the ownership of a property,

Marxist general economic theory of post-production distribu-
tion, however, is the reverse of this. It holds that the worker who
receives materials from the capitalist and upon which he expends
his effort hecomes the owner of it equal in proportion to the new
exchange-value he contributes to it by his labour. On account of
this, according to the opmnion of Marxist theory the worker will be
the legal owner of the produced commodity minus the value of
the material he (the worker) receives, prior to his productive
operation from the capitalist,

This difference between the Marxist theory and the Islamic
theory rests upon the Marxist theory's formation of a co-ordina-
tion of property with exchange-value on a side and of exchange-
value with labour on another side. Marxist theory on the theor-
etical side believes that exchange value is born of labour® and ex-
plains the maker’s ownership ol the materdal on which he has

I. See fgrigddund (Eng. transL), Vol 1, pl. 1, p. 160,

]
M



[TISADUNA

carried out his labour on the basis of the exchange-value which his
work produces in the material and as a result of this it becomes
the mght of every maker of a thing when he contributes a new
exchange-value to the material produced to become the owner
of this value which he¢ has embodied in the material by his
labour.

Contrary to this the Islamic theory sets apart the ownership
of a property and the exchange-value from each other and does
not give the maker a right to the ownership of a materal on
the basis of the new exchange-value which the maker has
contributed to the material but makes work the direct basis for
a right or a title to it as we have come across in our inquiry and
discussion of the theory of post-production distribution. So
when an individual acquires ownership of 4 material on the basis
of labour and the basis continues in existence, it will not be
permissible for another person to acquire a new ownership to
the material even if he were to contribute to it a new value by
his labour,

Thus we can recapitulate the Islamic theory as follows.
The material for the production of which a man carries out his
labour when it does not happen to be already an owned property
of another man, then the wealth which he produces will be
wholly and solely his own property and all the other forces
participating in the production of it will be regarded as the
servants of the man and will meet therr remuneration at his
hand and not partners in the manufactured commodity — the
produce on an equal footing with the man, But when the material
happens lo be an already owned property of some particular
individual, then in such a case, it will continue to remain,
according to the phenomenon of the constancy ol ownership,
the private property of that man whatever changes it may under-
B0 as we saw in our example of the wool,

[t may appear to some that this ownership — the wool-

26



THE THEOIRY OF POST-PRODUCTION

owner’s appropriation of the woolen fabric made from his waool,
keeping to the owner of a matenal its ownership, would mean
that the capital and the material forces in the production oper-
ation will appropriate the wealth produced in view of the [act
that the (basic) matenal, in our example, the wool would be
regarded economically as a kind of a capital, in the production
of the woollen yarn and the woollen fabric — the reason being
that the raw material of every commodity constitutes a kind
of a capital. But the interpretation of the phenomenon of the
constancy of the ownership of a property on capitalist basis
is a misconception because the conferting upon the owner of the
wool the ownership ol the woollen fabric which the maker of it
has woven from his wool is neither constituted on the basis of
the capitalist character of the wool, nor does it mean that the
capital has a right to take possession of the commeodity produced
— the woollen fabric in its character as a participant fuctor or
a basic material in the production operation of the woollen
fabric.

Although, the wool constitutes a capital in the production
of the woollen yarn or the woollen fabric, in its character as
raw material for this production, but the tools which are em-
ployed in the spinning and weaving process of it, they too bear
the capitalist character and take part in the operation as another
kind of capital. Yet neither the ownership of the wealth produced
is conferred upon their owner, nor is the owner of these tools
permitted o share the ownership of the fabric with the owner
of the wool. That the Islamic economic theorv of post-production
distribution, in preserving intact the shepherd’s right to the
private property of the wool after the muker of it into woollen
cloth, does not aim to single out capital for the conferring of
the title to private propertly in the wealth produced is demon-
strated by the proof that it does not confer upon the capital,
as exemplified, by the tools and implements such a right, but
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only denotes the theory’s regard for the constancy of right to the
private property of the material (wool) firmly fixedly established
before the production of yvam or the fabric from it. The theory
holds the opinion that mere changing the form of 4 property does
not exclude it from being the property of its first owner even if
the chanpe leads to the creation of a new exchange-value in it, and
it is this to which we apply the name, the phenomenon of the
constancy of the ownership.

In the Tslamic theory the capital and the material forces par-
ticipating in the production operation are not given a right 1o the
wealth produced in their character as capital and the material
forces participating in the production operation hecause in this
capatity they are regarded only in their character as servants to
the man nothing more — he being the chief pivotal point, the
hub of the axis in the production operation, and it is in such a
character that they meet with their remuneration from him —
at his hand, The shepherd who is the owner of the wool in our
example wins the right to the ownership of the wollen fabric only
on account of the fact that the woollen [abric was the very wool
which the shepherd was possessing and not because of the fact
that it constitutes a capital in the production operation.

2. THE THEORY'S SEPARATION OF THE OWNERSHIP
(PROPRIETARY RIGHTS) FROM THE
EXCITANGE-VALUE

As for the second point ol the essential difference between
the lslamic and Marxist theory of post-production distribution,
it consists in this. that the Marxist theory, which gives to every
individual a proprietary right to the wealth produced in propor-
tion to the exchange-value which he embodies in the wealth
produced, holds the belief — on the basis of itz co-ordination
of the proprietary right with the exchange-value — that the owner
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of the material forces and means which contribute their share
in the act of the production of the wealth enjovs a share in
wealth produced because these forges and means enter inlo the
formation of the value of the commodily produced in proportion
to the amount of consumption they have sulfered during the
act of the production of the commodity produced. The owner
of the matenals, which are consumed exhausted on uaccount of
its production becomes the owner of the wealth produced in
proportion to the amount his malerials contributed their share
in the formation of the value of thal commodity,

As for Islam, as we have learnl, it separates ownership
from exchange-value so much so that even if we take it for
granted scientifically that the materials made use of in the
production of a commodity are included in the formation of
the wvalug of the commodity produced in proportion lo the
amount of their consumption. Tt does not necessarily mean
that the benefit of the proprietary right in respect of the com-
modity produced be given to the owner of them for the materials
used in production of a commodity are always regarded in the
Islamic theory only as servants of the man, and their right is
established on this basis alone.

This is the whole of the resull ol the separation of the
ownership of the commedity produced [rom its exchange-value:
the material forces which conlribute their share in the act of
the production of a commodity always receive their reward —
on the basis of this separation as his (man’s) servants on both
the bases, and not in the produced commaodily itself as included
in the formation of its exchange-value.

Educement of the Theory from the Upper-structure:

Now after having presented the most striking difference
betwesn the two theories, Islamic and Marxist, of post-production
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distribution, as we conceive and suppose it, it is possible for us
to put our finger specifically on the roots of this difference,
and their justification from the upper structure we have advanced,
as has been our method in the discovery of the theory from
its above clearly expressed legislative explication.

All the quoted extracls from the upper-structure partake
of one phenomenon. It is this that the material used in the act
of production of the new commodity femains the property of
a parlicular person, on account of this all the quoted extracts
affirm the fact of the material conlinuing te remain the property
of its previous owner cven after its transformation in the process
of production into a new commodity.

The commodity which its owner delivers to a hired man,
to do work on it and changes it, remains, as stated in the first
extract, his property. The hired man will not become its owner
on the ground of his work on it even if he transforms it into a
new commodity and creates a new value of it and this because
aof the fact that it is an already owned property.

The worker (farmer) who usurps the land of another person
and sows his seeds on it, will own the vield aceruing therefrom
as staled in the third gquoted extract and the owner of the land
will have no share of the yield, and that, because of the fact
that the farmer is the owner of the seed and the seed is a con-
stituent factor of the basic material which was transferred into
the crop (vield) in the course of the tilling operation. As for
the land, as a matedal force participating in the production,
is regarded in the Islamic economic theory of post-production
distribution a servanl of the tiller-man, so he has to pay remu-
neration in respect of it to its owner, Islam, then, differentiates
hetween the seed and the land and gives the ownership of the
crop to the owner of the seed and not to the owner of the land
notwithstanding the fact that both of them — the seed and the
land — constitute capital in the economic sense and forces
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participating in the production. This clearly reveals the fact
which we have already stated that the owner of the raw material
which the production makes use of and transforms it, only owns
the material after its transformation because il is the wvery
material which he owns and not because it bears the capitalisi
character in the productive operation. If that were nat so, then,
Islam would not have made a distinction between the seed and
the land and would notl have denied to the owner of the land
the ownership of the crop while it has conferred it upon lhe
owner of the seed in spite of the fact both the land and the
seed partaking in the bearing of capitalist character in the general
sense of the term capital which includes all the material [orces
m the produclion operation.

The fourth and fifth quoted extract agree in establishing
the principle which the third quoted extract establishes, It is
that the ownership of the crop or the produce is conlerred upon
the one who owns the seed and it is not conferred upon the
owner of the land or the owner of any other factors which give
their share in the productive operation and bear the character
of being capital in the productive operation,

And the last quoted extract confers the ownership of the
profit to the owner of the capital when mugdrabah (partnership)
contract is made null and void and does not permit ils ownership
or partaking of its ownership with him, because this profit even
though it is mostly the result of the effort and labour which the
working partner expended in selling and bringing the commodity
before its consumers in a manner which made possible its disposal
of it at a higher price. However this effort is only like the effort
of the spinner or the weaver ol the wool which the shepherd
owned and has no effective force according to the theory as long
as the material in working partnership contract, wool happens
to be a previously owned property.

Now there remaing the second quoted extract in the upper-
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structure, for us to point out in particular, It is an extract which
talkz of o person who usurps an ege from another person and
wtilizes it to produce from it a living thing or a quantity of seed
which he fructifies into a farm product. The extract states that
according to one prevalent juristic opinion the produce — chicken
or crop (grain) — is the property of the owner of the egg or the
seed and according to another jurislic opinion, the produce is the
property ol the usurper who carries out the labour of its pro-
duciion.

We see [rom thal the extract which presents these two
opintons that both of them anse junstically from the difference
between the jurisis as (o the determination of the relation which
sibsisis between the egg and bird that comes out of its entrails,
and likewise between the seed and the crop which is produced
from il. The jurist believes that both the things are same, and
that the difference bhetween them is onc of the degrees — like
the ditference between the wooden plank and the bed-stead
made out of it will adopt the frst opinion and will consider the
person from whom the cgg or the seed 1s usurped as the owner
of the produce the chicken or the crop. But the jurist who
holds the opinion that the matenal — the epp or the seed — got
consumed — destroved in the production operation and the
thing produced is, in the general common sense, a4 new thing
which arises from the destruction of the primary material on
account of the work and labour of the usurper which he expended
during his production operation (hatching or tilling) in the
opinion of this jurist will be the owner of the produce (chicken
ar the crop) is the usurper because the produce is a new thing
which the owner of the ege or the crop did not possess before
this. Hence it 1s within the right of the one who produced it by
his elfort, te appropriate the produce in spite of his being a
LSUTPET,

It 15 of no importance to solve here juristically the conflict
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between these two opposite juristic opinions and te examine
their view-points. Our aim here is to avail of its theoretical
implication as regards our doctrinal stand-point of the theory
for this jurstic disputation reveals, with greater clearness and
precision that the other quoted extracts of the upper structure
do. that 15 giving to the owner of the wool the ownership of the
woollen fabric made out of it, or that giving the owner of any
primary material ownership of the matenal produced or made
therefrom after carrying out production operation on it, is not
based on the fact that the wool, or any primary matenal made
use of in the production of the fabric or a commodity conslitutes
a kind of capital in the production of yam or the fabric but
only on the fact of the phenomenon of the constancy of owner-
ship which lays it down that he who owns a material continues
to relain ils ownership as long as the material remains in existence
and the Islamic justification lasts. For when the jurists differ
as to the produce from the egg or the seed, they link their
juristic stand-point in respect of that with their view-point
regarding the nature of the relation with the material, This means
that the junst who gives the ownership of the thing produced
[rom the material which was usurped [rom him, dees not hold
that opinion on the basis of its capitalist sense and prefers to
give its ownership to the owner of the cgg or the seed on account
of the fact that he is the owner of the capital or anything
produced in the production operation. Now, if’ this was the basis
of the preference, the result of the opinion among jurists in
accordance with the unity or the diversity of the material would
not have juristically differed because material made use of in the
production operation constitutes capital under all circumstances,
it being all alike whether it got destroyed, deprecialion in the
process of production or materialized in the produced thing which
resulted from it and [rom the capitalist point of view it would
have become necessary lor the jurists to give the ownership of
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the produce to the owner of the material, the egg or the seed
whatever relation there subsisted between him and the material
But contrary Lo this point of view they give the owner of the
material, like seed [or example, the proprietary right to the crop
only when it is established according to the common usage that
the produced thing is the sell same thing in a particular state of
its transformation. This clearly established the fact that giving
the ownership of the commodity produced to the owner of the
material and not to the one who carries out work on the material
to produce, rests on the basis to which we have applied the name
of the phenomenon of the constancy of ownership and does not
receive lslamic justification from the capitalist point of view
which says thal capital owns the commodity produced and that
the labourer is an emplovee of the capital and requires to be paid
wiage Tor the work done by him,

Thus we understand clearly the extent of the theoretical
difference between the Islamic explanation of the giving the
ownership of the wealth produced to the owner of the primary
material used in the produce and its explanation on the basis
of the capitalist point of view.

3, THE GENERAL LAW OF COMPENSATION
FROM THE MATERIAL SOURCES
OF PRODUCTION

The Upper-structure:

i It is wvalid for a producing man to take on rent from
another man tools or materials he needs them for his work and
pay to the owner of the tools or materials 4 compensation apreed
upon with him. This compensation will be regarded a rent to the
owner of the tocls in consideration of the part they play in the
production operation and a debit charged to the account of the
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producing man which he will have to pay irrespective of the
extent (amount) and the nature of earnings which are acquired
from the productive operation. About this, the jurists are unani-
mols,

il. Just as it is valid to take on rent a plough or a weaving
boom, likewise it is valid for a producing man to take on rent
a land from one who holds private proprietary right to it or its
ownership. For example, if you happen to be a farmer vou can
make use of another person’s land by an agreemeni with him
and pay to him a corresponding compensatory rent against the
service his land renders in the productive operation. About this
there is an agrecment among the majority of the Muslim jurists,
However, there are some ashab (companions of the Holy Prophet)
and a few Muslim thinkers who deny the legality of the letting
out on rent the land relying upon specific traditions of the Haoly
Prophet, We will, Allah willing, take up a study and examination
of these traditions in our future discussion and explain that they
do not go against the prevalenl juristic opinion,

Similarly, it is lawful for a man to hire a worker for stitch-
ing of clothes, spinning of wool, selling book and the transaction
of business. When the hired person has completed the assigned
task, it is obligatory upon the employer to pav him the fixed
wages (agreed upon),

i, Islam has laid down a system of constitution of a
stipulated partnership between an owner of a land and a farmer
according to which the farmer agrees to cultivate the land on
condition of the land owner participating with him in what
accrues from his labour and the portion of each from the
aggregate produce is determined on fixed pereentage,

Let us concentrate on the ‘sgdu Tmuziri'ah {(sharecropping
contract) from ash-Shaykh at-Tis’s book al-Khildfah, in which
he explains the implication of almuzari'ah and its legal limita-
tions. He writes therein, it is permissible for him — that i<, the
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owner of the land — to give his land to another person to raise
something an it, on condition that the land and the seed will
be from him, and it is upon the muragabbil® (the accepter, the
assumer of the obligation} to undertake the work of cultivation
an the land, watering and taking care of if.

In the leght of this we learn that the farming contract
constitutes of two elements:

One of the two elements is the work of cultivation by the
worker and the other, the land and sedd from the owner of the
land. On the basis of the term fixed as written by ash-Shaykh
al-1asi: "It is not permissible for the owner of the land to
conclude ‘agdu Fmuezari'ah by merely contributing his land and
holding the farmer responsible for the labour of cultivation and
providing of the sceds at the same time, since the contribution
of the seeds by the owner of the land is a basic condition for the
fullilment of the lamung contract as stated in the previous
texts,"”” When what is stated in this text about seeds is linalized
then we can undersland in the Lght of it whalever has come [rom
the Prophet as (o the prohibition of the mukhabbirah. which
is a kind of muzari'all agreement in which the owner is required
lo give the land, and not required to give the seeds. In this way,
we learn, from the terms given in the text of which ash-Shaykh
at-Ttis1 has written, that to hind the owner of the land to give
seeds to the farmer and upon the farmer is to take the cultivation
worlk on the land is the basic condition of the farming contract.
Without this the contract would not prove sound.

iv. The responsibility of the owner of the land in the
contract is nol confined ta the mere providing the land and the
seeds, but also extends to the expenditure of the soil if the soil
requires manuring, al-"Allamah al-Hilli has stated inalQawd'id -
“If the ground needs manuring the owner of the land should buy

l. Mutagabbil is the agent or factor who makes use of another’s land,
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it and the farmer shall spread it on the ground.”™ This has been
confirmed by a number of Juristic sources like arTadhidrah,
at-Tahrir and Jami‘u ‘Fmagasid,

v. al-Musdqar is another kind of contract which resembles
the farming contract. Tt is a kind of agreement between two
persons one of whom is the owner of the trees and tender plants,
and the other is a person possessing the skill of watering of them
in order to bring forth their vield,

In this contract the worker binds himself to water the trees
and sprouts til they bear their yield. In retum for il he shares
with the owner the vield on the basis of a4 percentage rate
agreed upon in the contract

Islam allows this contract as has been given in many of the
juristic texts

vi. al-Muddribah is a legal contract in Islam. In it the worker
enlers into an agreement with the owner of the capital to traffic
with his capital and sharing in the profit on percentage busis,
If the person is able to make profit from the traffic of his capital
it will be divided between him and the owner of the capital
according to what has been agreed in contract. If a loss is suffered
then it will be bome by the owner of the capital alone, and for
the worker sufficient is the lost of his labour and efforts rendered
null and void. It is not permitted to the owner of the capital to
make the worker bear this loss, for if the worker gives a surety
against loss under anv condition then the owner of the capital
will be entitled to no profit as has been stated in the tradition
reported on the authority of ‘Al (4.5.) which says: “Whoever
guarantces a merchant (to pay back the capital he has taken
from him), for him (the merchant) is to receive his capital and he
will have no share in the profit (of that ‘capital).” In another
tradition it has come: “Whoever Buarantees (the benefit of)
al-muddribah (silent partnership) (in favour of the owner of the
capital) — Le. to hold the agent of mudarib (speculator) respon-
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sible for the ( benefit of the) capital — for him ( the owner of the
capital} 1s to receive his capital and he will have no share in the
profit {of that capital).”™ So the fulfilment of the condition of
leaving the risk on the part of the owner of the capital and the
agent's not giving him the guarantee for the satety of his capital
are the basic condition for the lepal validity of the muddribah
contract, without this it will not be partnership but a loan
contract, and the profit will all be for the agent,

IT the agent enters into an agreement with the owner of the
capital to traffic with it, it is permissible for him, if he gets
another agent who is satisfied with a less percentage of the profit
to hand over to him the capital to traffic with il and partake
the difference between the two percentages withoul undergoing
any labour in earning it. For example, he makes an agreement
with the owner of the capital on the condition of having the
profit and then makes agreement with another agent who is
content on the basis of a quarter of the profit, then he makes
4 gain ol an extra quarler of the profil in this way without putting
himself to the trouble of doing any work., (And this is not
valid in Islamic law.)

al-Muhaqqiq al-Hilli writes under the section of “al-Mudari-
bah™ of his book of ash-Shard't* that this action is illegal, saying:
“Whenever an agent gives a capital to another agent as al-mudari-
Bbah with the permission of the owner of the capital on the basis
of sharing the profit between the owner of the capital and the
second agent, there is no ohjection in this matter. But if it is not
s0, lhat is, the first agent shares the profit with the second
(agent), this is nol permitted, since the first agent has done
nothing.” It has come in a tradition that someone asked the
Imdm (a5 “Is it lawful for someome who has taken a capital
([rom someone else) on the basis of almuddribal, to make a
third person share with him in that capital with less profit
(for the third)?” The reply was “No.”
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vii. Lending of money on interest is fiardm (prohibited) in
Islam, that is, lending maoney to another person for a fixed period
of time and the borrower’s returning at the time agreed upon,
the principal with interest is hardm in Islam, Lending of money
without interest is only permissible, so the lender can ask only
for the return of the money he lends without any addition to
the principal however slight, This precept is considered Islamic
in the degree of its clarity and unambiguity to rank with the
necessities of Islamic legislation.

The following sacred vemses of the Holy Qus'dn pointing
to it are sufficient:-

Those who devour usury shall not rise again except as he
rises, whom Satan of the touch prostrates; that is becawse
they say, "Trafficking is like sury, " Alldih has permitted
trafficking, and forbidden usury, Whosoever receives an
admonition from his Lord and gives aver, he shall have his
past gains, and his affairs committed 1o Alldh; bur whoso-
CVer reverts — those gre the infabitants af the Fire, therein
dwelling forever. (2:275)

€ belicvers, fear yvou ANGh: and give up the usury that is
ouistanding, if vou are beliovers. But if vou do not, then
take notice that ANGH shall war with you, and His Messenger:
yer if you repent, vou shall have your principal, unwronging
and wnwronged, (ibid. 278-9)

viii. The last sentence of the (above quoted) verses of the
Holy Qur'in which restricts the right of the creditor to the
principal sum lent by him and which permits the returmn of his
money if he repents is a clear proof of the arder of prohibition
to lend money on interest and the unlawfulness of (charging)
any kind of interest however slight it may be for that constitutes
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an unequity from the implied sense of the verse of the Qur’an
on the part of the creditor towards the debtor.

ix. Tt occurs in the tradition of the Prophet “Usury is the
worst of gains. Allih fills the helly of the one who devours it
with the fire of hell to the proportion of its amount. And if he
carns money therefrom neither will Allah accepl his work ner
will he cease to be under the curse of Alldh and the angels as
long as a girgt (weight, Eq.=1/16 dirham = 0.195g) of it remains
in his possession.

X. gi-fu'dlat (pay, wages, allowance, reward) is legal in
Islamie shari‘efr; that is, one promises to do an allowable intended
work. For example, when one savs he who finds out a book he
has lost. he will have a dinar or he who tailors his garment will
have one dirham. The dinar or dirham is the return the owner
of the book or the cloth takes upon himsell to pay to one who
does the specific actual work in connection with his property.
It is notl necessary that the wage be a specified sum such as
a dinar or a dirham. It is permissible for a man te make it un-
specified in its nature that is he may say that whosoever cultivates
this ground of mine, he may have the hall of the produce; or
the one who brings back to me my lost pen, he will be my partner
for the half of it; as has been specified by al-‘Allimah al-Hilli in
at-Tadhkirah, by his son in a!'-f_.:f&,{r, by ash-Shahid in al-Masalik
and by the Mubagqiq an-Nojaft in al-Jawdhir.

The difference between the ju'dlah and hiring on wage hasis
juristically lies in the fact that if, you, for example, engage a
person on hire lor tailoring your garment, you become, according
to the hire-contract, the owner of the service (profit) of the
employee, that is the service (profit) of his tailloring work just as
the employee becomes the owner of the wage specified in the
contract. But if you stipulate with the man who tailors vour
garment to give him ong dinar for tailoring il vou do not become
the owner of (the service) of tailoring work just as the tailor does
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not become the owner of anything for which vou are responsible
unless he carries out the work. If he does the tailoring work
then he will have due to him one dirham from you which vou
have stipulated to give him for the tailoring wark.

Xi. al-Mudaribah, the tradition about which has been already
mentioned in the sixth extract, is limited as defined in law, to the
extent of commercial operations of buying and selling. If a
person  possesses commodity (goods) or cash s permitted to
enter into agreement with a particular factor to traffic with his
goods or money or to buy goods with his money and sell it: and
partnership with a factor in profit is on a ratio of percentapge as
mentioned in the sixth extraction.

al-Mudiribah, however, is not valid in other than commercial
orbit defined legislatively as buying and sclling operations, If a
person for example, possesses an article or tool of production, to
enter into a muddribah contract with g factor (@mil) on the basis
of it, for if he gives his tools of production to the factor to make
use of it for production he will be entitled to Impose giving to
himsell neither a share in the profit resulting from the production
operation carried on with his tool nor in the produce on a ratio
of percentage.

al-Muhaqqiq al-Hilli, writes in the book of al-Muddribah of
ash-Shard i on account of this, saying: If the owner of a hunting
paraphernalia, for example, gives it to a hunter on condition of
anc-third share in the game bagged with it and the hunter agrees
to it and hunts the game, this will not constitute, g mudaribat
deal, and the bagged game shall be the property of the hunter
who secures il and the owner of the hunting paraphernalia will
have no share of it except rent due from the hunter in view of
the use of the paraphernalia,

From this we leamn that mere parlicipation in the productive
operation with tools and materials does nol justily the owner
of the tools or materials to claim g share in the profit. The
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owner of the tools or materials is allowed to share in the profit
wilth the one who carries on the commercial activity only when
he offers to him goods or cash and charges him with the duty
of trafficking with it by way of buving and selling on the basis
of sharing in the profil.

Just as constitulion of muddribal and participation in the
proflit on the Lasis of tools of production so also the constitution
of muzdra'alt contract — a contract which we have come across
in the third extract — is not valid for a person to share with the
farmer in the agricultural product the farmer produces merely
by giving to the farmer lools of production such as plough,
bullocks and other such tools. However this kind of partnership
is posaible for one who gives as his share seed along with the land
as we have learnt from the text from ash-Shavkh at-Tusi. men-
tioned previously,

xi. It 1s not valid for a man to take on lease a land or
praduction-tools on a specified rent, then lease it out to another
person on a higher rent unless he does some work on the land
or tools justifving collection of higher rent. IT you happen to
take a land on lease for ten dinar, then it is not legally per-
missible for you to lease it out to another person and demand
trom him a rent fatter than the rent you have paid to the owner
of the land unless vou have expended labour on improvement
and preparation of its soil justifying the difference which you
acquire.

A group of great jurists, such as as-Sayvid al-Murtada,
al-Halabi, as-Sadiq, Ibnu "FBardj, ash-Shaykh al-Mufid, ash-Shaykh
at-Tilsi have specifically given this verdict in agreement with
many traditions — which have occurred in this connection some
of which are as Tollows.

a. Sulayman ibn Khilid reports a tradition from the Imim
ag-5adiq (a.s.} that he said, “l dislike., 1 dislike that 1 take a
quern (stone-hand mill for grinding grain) on a fixed rent and
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then lease it to another person on a higher rent than the rent
at which T took it on lease, except when I make some change
in it "

b. On the authority of al-ITalabl (it is stated that) he says,
“1 asked al-lmam as-Sadiq(as.): ‘Can | enter into a tenancy
(lease) contract for a land holding myself responsible for one-third
or one-fourth, then T enter into a tenancy (lease) conlract in res-
pect of the land with someone else holding him responsible for
one-half?’, The Imam replied: ‘There is no objection’, I then
asked, *Can [ lease it for one thousand and lease it to someone
for two thousand? The Imam replied, ‘No, it is not permissible’.
I asked him, *Why? He replied ‘Because (in) this later {case the
amount) is guaranteed, (in) the former (case fixed amount) is
not guaranteed’ ™.

c. In a tradition reported by Ishag ibn *Ammir on the
authority of as-Sidiq {a.s.) it is stated that the lmim said: “If
vou lake lease of land holding yoursell responsible for gold or
silver then do not lease it to someone else to make him respon-
sible for more gold or silver fixed in the contract. But if vou
have taken the land on lease making yvourself responsible for a
return of one-half or one third then vou can execute the same
transaction with someone else holding him responsible for  a
higher share than you have made yourself responsible for in vour
contract because gold and silver are guaranteed amounts™,

d. Isma‘ll ibn al-Fadl al-Hashimi reports; ““1 asked Ja‘far
ibn Muhammad as-Sadig (a.s.) about a man who takes on lease

1. The substance of the detail which (his text snd the text following is
#5 under,

That is the difference in the two cases, the case of lease (tenancy)
contract and the case of muzdrieh (farming contract) In the case of
fdrah contract, when & person takes 2 land, for example, on hundred diudr
it is not permissible for am to give it on leass to another person for
more than hundred dindr i he himself did not work on the land. Bur in
the case of muzdri‘eh (farming contract) when the man agrees with the
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from the sultan a tax-land for a fixed sum of dirham or for a
fixed quantity of grains, He then lets it on renl and stipulates
with the one who tills it that he will share in the hall or less
than hall of the vield, then there is some surplus [rom the
(vield of the) land, will it be [it for him to take it?"" The Imam
replied, “Yes if he digs a canal or does something which helps

cwner of the land and the seed {o culovate his land and to share with
him in the profil on the basis of, say, [illy percent, in that case it is
allowable for the man who undertakes the cultivation of the land to give
it atrer that Lo another man who manages the cultivation of it on condi-
tion of paying him thirly percent and keep to himself twenty percent.

The text Lries to explain this difference between the case of muzdri'ah
and the case of fdrah and mentions in justification of it thal this iz
gugranteed {madmdn) and that is unguarantesd. The text (tradition)
mesns to convey by this accounting of it (medmin/ghayr madmimn, thalt
is, guaranteed/unguaranteed) that the second lease of the land which he
takes on lease from the one who had taken it on lease before him, that 18
the first lessee, is puaranteed for a fixed agreed sum in the first lesses
contract, 5o a fixed tent is guaranteed in the contract itself. But the
farmer who receives from the lease according to farming contract {‘aqdu -
muzdriah) 1o the land to work upon, guarantees nothing to the first
lessee. So whaltever the firsl lessee acquires as a mesull of the farming
contract is not guaranteed in the farming contract its¢lf, The tradition
means to convey that the difference which accrues to the first lessee
when he gives on lease the land for a sum higher than the sum he takes it
on lease, is guarantesd in the lease-contract so it is invariahly mecessary
that a work, prior to the contract, is carried out to justify this guaranteed
gain, for the shari'sh does not acknowledge & guaranieed gain éxcept in
return for a work, As for the difference which accrues to the lessee, if he,
for example, tills the land for half is not guaranteed in the farming
eontract itzelf, =o it is not necessary that the first lessee does sems work

prior to the farming contract to justify this gain,
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those who cultivate it, then the surplus will be his”.! He says,
“I then asked about a person who takes on ( lenancy) lease a
taxed-land for a fixed sum of dirhams or for a quantity of grain
then lets it piece by piece or by jarid (a fixed land measure
five-cighth [5/8 of an acre|) then there is surplus over the sum
for which he had taken it on lease from the Sultan while he
spends nothing on it, or he gives on lease of lenancy for cultiva-

1

The explanation of this tradition is: 1f a2 person takes on lease 2 land
for one hundred dirham and then gives it to a farmer to cullivate it an the
basis of partnership with the producer on percentaps ratio, let us suppose
half (fifty percent) and the half is more than one hundrad dirbrgm, it is not
(tegally) permissible for the lessec to pocket the additionsl sum, wiless he
expends some labour on it, such as dipping of 1 canal or such ke things,

Many of the jurists remark that this tradition leads 1o abolizshing the
difference between farah and muzdri'ah, 11 i not permissible for a lesses
leasing with less and then Lo take advantage of the difference between the
two rents without any wark, Similarly it Is noi valid for him, according to
this tradition to acquire the disparity resulting fram the farming confract

On aceount of this, this tradilion clashes in their opinion with the two
previous traditions since these two traditicns lay emphasiz on the differ-
ence between (he leass and farming contract and on the fact that the
difference is not valid without work, but the difference resulting from
the percenlage ratio difference in the twa farming contracts is valid,

Bul the fact of the matler is that the tradition o well together and
there is mo contradiction between them, The explanation of thiz by
Jurislic mode of discussion iz, that the fwo previous texts tackle s speetfic
aspect, thal is, the difference between the agresment of the lessee with the
owner of the land and his agreement with the farmer wha tills the land,
The profit which the intermediary lessee between the owner of the fand
and the farmer who actwally (ills the lan: acguires, 15 the result of this
disparity, Texts tackling of this aspeet is that the profit which the person
who is an intermediary between the owner of the land and the farmer whao
dctualty tills the land is the result of the disparity (in the percentage ratio)
between the two farming contracts It is lepitimate even if the intermadia-
ry person does not do anv work on the land before the farmer undertakes
to Hll it for u less percentage ratio if the disparity between the percenisge
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tion giving those who cultivate it seeds and expenses of cultiva-
tion, then there is surplus over the sum for which he has takes it
on lease will the soil be his or not? The Imim replied: ‘It will be
his il he takes the lease, spends something on it and develops
it then there is no objection to what you have mentionaed’ ™.

e. A tradition reported by Abh Basir from as-5idiq (a.s.):
that he said: “If vou take lease of a land holding yourself respon-

ratio is the result of the disparity of the two lease-contracts then it is
illegal unless the lessee does specific work on the land before he lets it toa
person who agrees to work for a less percentage ratio of return,

However the text of the last tradition in the report of al-Hashiml con-
siders the work of (he intermediary lessee like the digging of the canal
and such other things a condition for the validity of the farming contract
he enters intn agreement with the factor (the farmer) and consegaently a
condition for the legilimacy of availing of the extra resulting from the
difference between what he gives to the land-lord and his appropriating
whal resulls from the actual work,

In order to know thal import of this tradition does not crash with the
two preceding treditions, if 15 necessary for us to Know!

Firstly, the work which the text in al-Hshimi's report of the tradition,
considers the condition for the validity of the farming which the contract
pareement intermediary lessee executes with the farmer who undertakes
to till it is enly the work which is carried out after the conclusion of the
farming contract agreement not before its conclusion. This 18 borne out by
hiz {the Imam's) words (*Yes, if he digs a canal or does something where-
by he helps then it i his"). The meaning of his digeing the canal or his
doing work and his helping them thereby is that these works were accom-
plished (execuled) after the conclusion of the farming agreement he
entered into with them. But if the lessee digs the canal before he gets
persons whom he farms out the field to share in the produce then this
digging cannot be described as done for helping them or done on account
of them, The words in the tradition are indicative of the fact, is the work
which iz made a condition in this text of the tradition, is the work which
is done after the conclusion of the farming conlract while as for the work
which is made a condition in the two preceding tradiions for the validity
of the lease contract with a higher rent is the work of the lessee which he
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sible for (a fixed amount of) gold or silver, then do not lease
it to someone else making him responsible for a greater amount,
for both gold and silver are madmin i.e. guaranteed”.

f. There is a tradition reported by al-Halabi on the authonty
of as-Sadiq (a.s.) about a person who rents a house then he
rents it to another for a higher rent than he had rented it. The
Imam said “It is not proper for him to do so unless he makes

carries out before he leases out the land for 8 rent higheér than the reni
at which he takes the land on lease,

Secondly: The extra (a higher) rent is not supposed m this tradition in
the contract. Its resulling is an accident. The lessee leases (he land for E
specified rent, The contract slates that esch of the contracting parties will
have half of the yield and half is an unspecified amount by its nature, It is
just possible that the amount may be less than the rent (réturn) which the
lessee has paid to the person from whom he leases it. So likewise it may be
equal to it or more than it, The extra amount about which the tradition
talks is not supposed from the nature of the contract for the contract lry
its nature does not impose upon the farmer who actuallv tills the field to
pay the imtermediary lessee a higher rent than the intermediary lessee pays
to the owner of the land, It only binds the working farmer in the contrace
to pay & specified ratio of percentage of the produce to the owner of the
land irrespective of the amount, or the more or less of it than the amoun]
of rent the intermediary hands over to the owner of the land.

When we look at these two matters we can say that the condition of
work in this tradition — the tradition of al-Héshimi, on the intermedizry
leases between the owner of the land and the farmer who actually tills the
land is not for the sake of the jusdfication of the more amount the inlsr-
mediary oblains as a result of the difference between the amount of rent
he pays to the landlord and the amount as per the ratio of percentage he
receives from the farmer who actually tills the land. Let us take it, for
example, that this ratio of percentage is half-half (fifty-fifty), Rather the
stipulation of the term and condition of work upon the intermediary
lessee is only for the validification of the farming contract and for the ful-
filment of its legal substansives, s to its being & specific conlract irrespec-
tive of any addition or dimunilion. That {5 because of the juristic assump-
tion that in the contract of farming it is not sufficient that the landlord
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some chanpes in the house™,

o, It is in the tradition reported by Ishaq ibn *Ammar that
al-lmim al-Biigir (a.5.) used to say: ““There is no objection to a
person’s taking on hire a house, a land or a boat then give it on
hire at a rent higher than the rent at which he hires it. Unless
he made some improvement therein.™

h. Sama‘ah nurrates a tradition saying 1 asked the Tmam
about a man who purchasecs a pasture in which he used to praze

offers merely his land, rather, if the contract is to be valid, it is indis-
pensable for him to bind himself to give something other than land. Tt is
indicated in that juristic tex! which we have transcribed from ash-Shaykh
#i-Tis in the third quoted extract, In this juristic text contribution of
soed is made obligatory upon the landlord and the supposed thing which
thetext nocurmng in the tradition reported by al-Hashimi tackles, it is not
supposed that (he intermediary lessee binds himself to give to the one who
actually tills the land, seeds so it is indispensable for him that he may be
made responsible to give his share of work with the tiller who farms out
ihe field for a share in the produce.

From this il may be concludad that the owner of the land — the owner
who holds the ownership of the land or owns the benefit aceruing from it
who enpages o farmer who farms out the Held for a share in the produce it
is indispensable for him to join in the labour along with the farmer and
conlribute his share of labour or give seeds or expending of such like
thing, his mere giving his land will not do.

The explanation of the lext of al-TTashimi in this light does not clash
with its general meaning dnel retains intact the difference between mpzd-
ri‘gh (farming) and #ifrah (leasch as has been fixed by the two preceding
traditions because the work, which makes allowable of giving the lease of
land on a rent higher than the rent which he pays on his taking of it on
lease i the work which he dees belore he coneludes the contract of lease.
Its importance lies in the validity of the lease-contract; while as for the
work which makes it allowable for him to give it to a farmer who tills the
[ield Tor o share say half, in the produoce i3 8 work which the intermediary
lessee puts in before he executes the farming contract. Its importance lies
in the validification of the principle of the farming contract not anly for
the vahidification in the disparity of the retarmn.
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his flock, at fifty dirham or for a less or more sum, Then he
wishes to join with him those who used lo graze their flocks
along with him making them responsible for the price before he
joins them with him!" The Imam said: " He may join whomsoever
he wishes for a part which he gives something and if he joins
them with him making them responsible [or forty-nine dirham
and his sheep be for one dirham, then there is no objection. But
if he grazed his flock for a month, twe months or for more
months even then there is no objection if he joins them provided
he makes it clear to them. However,it is not lawful for him Lo sell
it for fifty dirham and graze his flock with them or for more
than 0ty dirham and not pasture with them unless he has already
done some work on the grazing ground, the digging of well or
culting oul of a canal, to help therein, with the willing consent
of the owners of the pasture. Then there is no objection lo his
selling it at sum greater than at which he purchases it, Because
he does some work so it is guite proper for him to do 30."1

Just as it 18 nod permissible to one who takes on lease u
land or means or tools of production to lease them at a higher
sum, 50, dlso it is not permissihle to him to enter into agreement
with a person for executing a work at a specifie rate of return
and then to make a contract with another man to do the work
in return for an amount less than the amount which he obtains
by his first agreement and keep for himself the difference between
the two rates.

I Herelby, the word ‘bay™ is nol intended in the specific sense of
the word — buying or selling and this 3% clear from ils use in conlext
with his (unless he dosg some work |, . with the willing consent of the
ownar of the pasture), This shows that (he pasture had its owner, This
does not go well with the statement that the hardsman had in fact
purchased it. You should take the general mesning of the word, bap’
applicable to taking on lease.
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In the tradition reported by Muhammad ibn Muslim states
that he asked al-Tmam as-Sadig (a.s.): I a man takes to do a
work on contract then he himself does not do that work but gives
it to some other person, can he pocket the profil therefrom? " He
replied: **No, unless he has done some work ™. In another tradi-
tion, it is stated that Aboi Hamzah asked al-ITmam al-Bigir (as.):
“If a man takes to do a work (on contract) but does nothing and
gives it to someane else to doit, can he pocket the profit (arising)
therefrom” "™ The Imam replisd: ““No™. In a third tradition, it i3
stated that the Imim was asked aboul a talor who takes a tailor-
ing work on contract cuts the cloth and gives it to someone else
for sewing, can he take the surplus? The Imam replied: “There
is no objection, for he has done some work™, It is stated in a tra-
dition reported by Mujma®. He says thal he asked Abu "Abdillah,
a5-8adiq (as.): “Can T take a piece of cloth on contraet to stitch
il then give it Lo boys to stitch it at two-third of the amount? The
Imam asked: ‘Did you not do therein any work?’ 1 replied: °I
cut it-and purchased thread for it’. The Imam replied: “There is
no objection” 7, In a tradition, it is stated that a goldsmith asked
Abu ‘Abdillih as-Sadig (as.): “Can [ take a work on contract,
then give it on contract to boys working under me for two-third
of the amount?” The Imiam replied: “Tt would not be proper
unless you do the work with them'.

The Theory !

We examined in the preceding theoretical field that when
work is carmed oul on a substance which was not already a
property of someone else and were able to discover quite clearly
the Islamic theory of post-production distribution in such a case
confers upon the man who carries out the work, the whole of
the wealth, on which he carfes out the productive work and
does not give a share in it to the material fuctors because they
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are forces which serve the producer of it and are not his equals.
They receive their compensation from the man and do not
share the produce with him.

We also examined when the work is carried out on a
substance (material) which is the property of someone else such
as when a spinner spins into thread the wool which belongs to
a shepherd, and learnt from the view of the theory in such a
case that the material (substance) continues (o remain the
property of the owner of it, neither the work nor all the material
factors which take part in the production operation will have any
share of the produce, only a compensation the owner of the
material (substance) shall have to pay to the material faclors
according to the service they render in transforming and im-
proving of the material.

We now mean to study through the new upper-struciurs
this compensations which the factor or the sources of production
obtain under this circumstances and to fnd out the himits,
kind and the theoretical basis of it subsequently.

With the delimitation of the kind of compensation which
is allowed to the sources of production, such as labour, land,
tools of production and capital, we will learn what 15 the extent
to which Islam allows the acquisition of the earnings resulting
from the ownership of one of these sources and whal are its
theoretical justification in these earnings on the basis of the
ownership of these sources.

I. The Regulation of the Upper-sirncture:

Let us summarize from the process of the regulation of
the new upper-structure, the general results which lead 1o it
and then to unite those results into a well-coordinated theoretical
composition,

Two modes for the determination of the recompenss to
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which the work is entitled are allowed according to the upper-
structure of the Islamic legislation and it is left to the worker
the right to choose ecither of the two modes he wishes,

Onz of the medes is, ‘wraf® (a return hire, wage) and the
other share in the profit or the produce. A worker is entitled
to demand a specified amount of money of a sort as a recompense
for the work he does, so he is enfitled to ask for a share in the
profit or the produce, and enter into agreement with the owner
af the property (mal) for a percentage ratio of profit or the
produce specified to constitute his recompense for the work
he does, The first mode is distinpuished by an element of
secunty, When the worker is content that he may be recompensed
with a limited specilied amount of money — and this is to
which we apply the term, wirah (recompense), the owner of the
property  will have to pay to him this specified amount of
money without looking to the resulls of the work and to what
accrues [rom the produce as to gains or losses. But if the worker
chooses Lo join into partnership with the owner of the property
in the produce and the profit on the percentage ratio basis with
the hope to obtain a preater return then in that he links his fate
with the work he pursues and thereby loses the security, since
it is quite likely that he may oblain nothing if no profit accrues,
but then s an offset apainst the security which he forgoes he
abtains an open unlimited return surpassing by for the limited
retuyrm because the amount of prefil or produce is a guantity
which is likely to increase or decrease, so to fix the return from
work upon profit or produce will mean to subject it to increass
or loss. So hoth the modes have their distinctive character-
istic,

Islam has organized the first mode — ijaraht — by the
legislative enactments regarding fgrah. We have seen this in the
first quoted extract and the second mode the sharing in the
profit or produce by the legislative enactments regarding al-
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muzari‘ah, almusigdat, al-mudiribah and di~ju'dlah as we come
across them in 3, 5, 6, 10 quoted extracts. In the tarming contract
worker-farmer can enter into an agreement with the owner of the
land and seed to sow the seed in the land on the basis of hoth
sharing between them the produce, And in the musagar (water-
ing of the trees) contract the one who undertakes the work
enters into agreement with the owner of the lrees wherein he
may bind himself to water and look after the trec in return for
the owner of the trees giving him a share of the yicld on the basis
of a percentage ratio, In the muddribah contract the working
pariner is permilted to traffic with the goods of the owner on
the basis of dividing the profit accruing from the selling of those
goods. In the ju'dlai it is allowable for a merchant of wood for
example, to declare his being ready to pive any person who
makes out of those pieces of wood bed-stead, half the walue
of the bed-stead, so in accordance with this, the worker becomes
linked with the fate of the operation he carries out,

In both of these modes for the determination of return to
the worker, it is not valid for the owner of the goods or money
to impose any loss upon the worker, rather the entire loss will
be bome by the owner of the goods or money. If a worker has
linked himself with him on the basis of miutddriball contract
deal then his expending his labour in vain 15 a sufficient loss
for him.

However, the materials and tools or production — that i
the things and tools are made use of in the course of production,
like the spindle/spinning wheel or the plough, for example, if
they are used for spinning wool or ploughing a field then the
return for it is confined legally to one mode and il is com-
pensation/wage, so if vou wish to make use of it plough belonging
to someone else or a net to be found from a certain person,
then you may take the plough or the net on hire from its owner
as 1s stated in the second quoted extract from the above given
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uppet-structure. The owner of the plough or the net cannot
demand a return for the use of his plough or net by way of a
share in the profit. The enjoyment of a share in the profit on
the percentage ratio basis, which is permilled to a labour, is
legally forbidden to the owner of tools of production, Hence
the owner of the tools of production has no nighl 1o enfer into
mudaribah partnership with a worker on the basis of it, that is,
for example, a man possesses o nef, he cannot give it to a hunts-
man to catch pame with it and share the profit with him. This
we see in the quoted extract no. 10 of the upper-structure.
In the same way for a man who possesses a plough a (pair of)
bullack and agricultural tools. to farm a feld with it, it is not
valid to give them to a farmer to use them for farming operation
and participate in the produce with him as has already been
stated in the quoted extract no. 3 of the upper-structure, since
we learn from the text of ash-Shaykh at-Tusi that a farming
contract can be made between two individuals on the basis of
one contributing the land and seed and the other contributing
labour, so for the contract’s execution it is not sufficient that
the party of the first part gives only tools of production. The
samie case applys to ju'dlah also where the agreement allows
a maker of the wooden bed-stead to join the owner of the wood
in the profit as has been given in the quoted extract no. 8 (of
the upper-structure). The owner of the wood may make over
half of the profit to anyone who makes bed-stead from his
wood. But it does not permit him to enter into fu'alah agree-
ment whereby he gives one half of the profit to the one who
provides him with the tool he needs for cutting the wood and
constructing the bed-stead therefrom because fu'@ah in Islam
represents a return which a person determines before hand for
a work he likes to be done for him not a compensation or
return for any kind of service rendered.

Anyway, the tools of production have no share in the
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profit but can only demand compensation or rent so that the
gain resulting from the ownership of the tools of production
is narrower in the scope than the gain resulting from labour,
for the former is allowed to one kind of mode of pain, while
the labour is allowed two modes of gain,

The case of commercial capital is the reverse of that of
the tools. No pain is allowed for it on the basis of wages, It is not
permitted to the owner of ihe money to pive his monev on
credit at interest, that is to say, to give it to a faclor to traffic
with it and demand from him for his use of it, for the wage
enjoys the distinction of puarantee and disconnection with the
outcome of the operation as well as the losses or profits with
which it is fraught such a louning of money is riba [usury )
and is haram (strictly forbidden) by the Islamic law, as has been
stated in the Tth quoted extract,

However the owner of the money or commodity is allowed
to give his cash or stock-in-trade to factor to traffic with it
only on condition that if there acerues any loss from the trans-
action he alone will bear it and if there accrues any profit from
it, then he will share it with the fuctor on the agreed percentage
ratio basis, This sharing in the profit, with the bearing of the
burden of loss.is the only mode which the commercial capital
is allowed to adopt.

From this we learn that the tools of production and the
commercial capital are the reverse of each other 4s to the lawful
‘mode of carning gain, Fach one of them has its own made while
in both the modes of ecarning gain is allowed to the agent
{ ‘amily,

As for the land, a rugged pround calling for the toil of labour
of gain from it is allowed to its owner on the buasis of rent, and
he is not allowed to have a share in the product and the profits
accruing from tillage.

True, the owner of the land shares in the profit on the
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percentage ratio basis, in the share cropping contract (‘agdu 'I-
muzari 'ah). But we have learnt from the jurist text of ash-Shaykh
at-Tasl as per the extract no. 3, that the farming contract is
allowed only between two persons one of whom is the agent
{farmet) and the other, whe gives the land and the seed. So
the owner of the land is also the owner of the seed according
to the opinion of ash-Shaykh at-Tasi, as appears from the
text given, and his share in the product is not on the basis of
the land but an the basis of his ownership of the material and
that 1s, the sced,

2. The Acquisition of Gain Stands Upon the Basis of
Expended Labour:

After having set in order the upper-structure and summing
up its general phenomena, it is ¢asy for us to reach the doctrinal
(normative) side of the (heory which binds and unites together
that phenomena. and to know the norm which explains the kinds
of the acquisition of gain which result from the ownership of the
sources of production and justifies permission in respect of hath
of the two modes and the prohibition of either of the two modes.

The norm, which combines all the legal precepts of the
upper-structure on its discovery or its proceedings, is thal, the
acquisition of gain (al-kesh) stands on the basis of labour
expended in the course of an undertaking The expended labour
is the only one basic justification by the one who expends it for
the acquiring of recompense from the enterpriser who engages
the labour on account of it. Without a person’s sharing in the
expenditure of labour there is no justification for his acquisition
ol gain,

The norm has its affirmative (posilive) sense and purport
and its negative sense and purport. On the positive side it lays
down that acquisition of gain on the basis of labour is valid and
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on the negative side, it declares the nullity of the pain which
does not stand on the basis of the expenditure of labour on an
undertaking.

3. The Affirmative Side of the Sense of the Norm:

The affirmative (positive) side is reflected in the PIEsCrip-
tions regarding hire or renting — quoted extracts nos. I, 2. These
prescriptions permit an employee (a labourer) whose service has
been engaged for a particular projected work to receive wage
by way of compensation for the lahour expended by him on
that project.

The prescriptions permit one who owns tools of production
to give them to another person to make use of them in the
project in consideration for a specified wage which he received
[rom the undertaker of the project in view of the fact that the
tools embody the labour stored in them and this labour. dis
integrates in the course of its employment in production oper-
ation. For example, the spinning wheel is an embodiment of a
specific labour, made from an ordinary piece of wood as a
spinning tool. This labour stored in it is expended gradually
during the spinning operation so the owner of the spinning toal
has a right to acquire the earning of his labour as a result of the
depreciation of the labour stored in the tool. So the wage or hire
which the owner of the tool of production acquires is a kind
of wage or hire which an employvee or a hired labourer receives.
The acquisition of gain from both of these wages rests upon the
expenditure of labour in the course of project with the difference
of the nature of the labour. The labour which the labourer
cxpends in the course of the project is labour which is direct and
contignous as to the time of its expenditure. He accomplishes
the thing and expends the labour at one and the same time.
However, as for the labour which undergoes wear and tear and is
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expended in the course of the employment of the tool of pro-
duction is a labour which is disjoined, from the owner of the
tool, and the accomplishment and preparation of which had
been already completed in order to be made use of and to suffer
wear and tear thereafter in the production operations. We there-
by learn that the expended labour which the theory regards as
the sole basis for the acquiring of gain is not merely the direct
labour but includes stored labour also. Hence so long as there is
an expenditure and depreciation of labour-work, it is the right
of the owner of the expended labour-work to have the compensa-
tion agreed upon with the undertaker of a project irrespective
of whether the labour-work which the project causes to suffer
wear and tear directly or indirectly.

On the basis of this demarcation of the expended labour
which included both of the mode of compensation, we can add,
{o tools of production, 4 house to which lslam allows ils owner
to give on rent and acguire, by way of consideration, a gam
from others making use of it. Since a house, too, is another thing,
sloring a previously executed work, undergoing consumplion and
wear and tear though in the long run, by its use of others, and
hence the owner of the house has a right to obtain com pensation
vis-g-vis the work stored in the house which the lessee causes to
suffer wear and tear in the course of his utilization of 1L

Likewise, the agricultural land which the land owner gives
to a farmer in consideration of rent. The owner of the land
receives his right to the land on account of his work of reclaimed
the land subjugating its soil and rendering it fit for cultivation.
His right to it when the land is exhausted and any trace oOrF
affect of his labour therein becomes extinet, as has been stated
in the foregoing jurists texts. Hence the owner of the land is
entitled, so long as his labour remains embodied and his en-
deavours stored in the land, to demand rent from the farmer
vis-a-vis his utilization of it and enjoying the fruits of it, since
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the farmer’s exploitation of the land causes the depreciation
(loss) of a part of the labour which he (the owner of the land)
has expended during the course of reclamation and refitting
of it for cultivation,

The rent or wage, within the permitted limits of the theory,
always stands upon the basis of the consumption of one person’s
labour by another in the course of the execution of a project
and it is paid to the owner of the consumed labour vis-a-1iy this,
there being no distinction between wages for labour or rent {or
(the use of) tools of production or landeq property or agricultural
land as regards this basis, even though the nature of the bond
which binds the owner of the wage with labour may dilfer, for
whereas the waged labour is 4 direct labour which the employee
puts in hy bringing it and consuming of it on account of owner
of the project in the course of the praduction the labour stored
in the tools of production, for example, its withdrawal from
the labourer and the storing of il in the tool was completed at a
prior time and on account of it its consumption conducted in
the cowrse of the execution of a project of a person other than
the labourer, Hence the WAge, an employee receives is a wage for
the presently put in labour which the labourer himself confirms
and consumes; and the rent which the owner of the tool receives
is in fact a rent against g previous labour, which the owner of the
tool has stored in the tool and which the owner of the project
has consumed in the exccutive operation of his work,

This is the affirmative sense of the norm which explains the
gain which results in the ownership of the sources of production,
we have learnt that this sense is reflected in all of the fields in
which the taking of wage or rent and the acquiring of gain resu](-
ing [rom the awnership of the sources of production,
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4. The Negative Side of the Sense of the Norm:

As for the negative sense which abolishes every gain which
labour expended in the course of an operation does not justify,
it is conspicuously clear from the texts and prescriptions for itis
given in the preceding ju vistic text in the extract 10 (h) that if a
person buys a pasture for fifty dirhams then it is not lawful for
him to sell {give on hire to another person) for a more than fifty
unless he does some work on the pasture: that is, digs a well,
or cul a canal or performs some labour to improve it with the
consent of the owners of the pasture. Tn such a case there is no
objection to selling it {out) for a sum higher than the price he had
hought it, because he has done some constructive wark in it, and
his action makes it proper for him to take the higher price.

This text explicitly establishes its negative sense because if
prevents the herdsman to dequire gain resulting from the sale of
the pasture or the hiring out of it for a price or rent higher than
the price or rent which he paid to the first owners of the pasture
without expending labour on the pasture. Tt does not allow him to
garn this gain unless to justify his acquiring of it he labours to
dig a well or cut a canal, or do a like work therein.

The texi affirms in the book ar-Nihdyah that if he does
some constructive work in the pasture then his doing so gives
him & justification of his acquiring the gain. The difference which
he acquires it is for the labour which he advances. “Indeed he did
same work therein so it is proper for him.”

By this accounting for and linking of acquiring of gain
with labour, the text intends to affirm the negative sense of the
norm. By labour it becomes proper {or the herdsman to acquire
the new pain, while without labour it is. not proper. It is obvious
that this accounting gives the text the meaning of the norm and
it does not remain a mere rule in the case of the herdsman and
the pasture but its sense extends so as to make it & basis for
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acquisition of gain in general,!

S0 acquisition of gain, according to this text is not valid
without direct labour or disjoined, stoted labour as in the tools
ol production or landed estate etc,

This fact ifself follows from the text B. of Fxiract I (10}
which prohibits a person who takes on rent a land at one thousand
dithams, to lease it out at a rent with two thousand dirhams,
without his expending any labour thereupon and Tollow the
prohibition with the norm which explains it and the general
reason on the basis of which the prohibition is established, as
the saying because it is guaranteed.

L. It is like the saving: Do nel follow the “faewd' (verdict) of Favd
unless ke is & misgftahid, 11 he is g miftahid then it is valid for vou to follow
his apinion because he is a muftaiid 30 on account of his being mugtahid
following him {his opinicn} is valid for you, That the implied sense of
this saying by the common law {‘urf} is that the validity of the following
a religious opinion is always bound with irifdd, so Just ag it 2 not valid
to follow the opinion of Zayd unless he happens to he a muitehid soil is
not valid to follow any other person's opinion in such a ¢ase er in other
words, common law gushes the particularity of an instance af sn
accounted for order by the accounting for context and makes the
linking of earning with lghour or following of the opinion with the
ifrindd 2 gencral law.

2, The text given on the Authority of al-Halabi as follows: He says:
“1 asked the Im&m as-5&diq (peace be upon him) ‘Can | enter into
a tenancy contract for an agricultural land and hold mysell responsikle
for one third or one-fourth of the yield, then | enter into a terancy
conlract with someone clse, holding him for ane half vield? The Imam
replied ‘There is no objection’ *, He says he then asked “Can I lease it
for one thousand dirhams and then lease it out for two thousand
dithams?™ The Imam replied “No®™, I asked him ‘Why?' He replied
‘In the first case it is puaranteed while in the second it is not’. This i«
quoted in the foregoing upper-structure,
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According to this accounting for (assigning of reason) and
explanation which raises il from its capacity of being an order
in respect of a happening to the level of the general norm, il
it nol permissible for any individual to make secure for him-
self a gain without putting in labour, for acquiring it, labour
being the main justification in the theory. (Vide Appendix
XV

Just as the texts which state the negative sense of the norm,
they connect it with a number of the prescriptions of the fore-
going upper-structure,

Among those prescriptions are those which prohibit a lease
of 4 land or a housg or a hirer of tools of production {rom
leasing or hiring with a rent or compensation greater in amount
than the amount which it ¢ost him to hire them, il he does not
do any work upon them, for, that will make his pocketting the
difference without expending on them labour directly or in-
directlv, For example, 4 person lakes on lease a house at the
rent of ten dinars and lease il (to someone else) al the rent of
twenty dinars, he extracts thereby net gain of ten dinars withoult
any expended labour, nullification of it is but natural on the
basis of the norm we have discovered.

Among the prescriptions which are connected with the norm
i5 alse the prohibiting of an employee to employ another
emplovee to do the work he is employed for a compensation
less than he is to obtain as stated already in the quoted extract
{10). For example, it is not valid for one who is employed to
stitch a dress for ten dirhams to employ another person to do
the work for eighi dirhams for this leads to the difference of the
compensation and to his keeping for himself the two dirhams
without doing the work. The law of lslam makes that illegal in
accordance with the norm n its nepgative sense, which rejects
kinds of earning which are not based on the doing of work,
The tailor, whom the owner of the piece of cloth gives the cloth
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to make into a dress is allowed to employ another person to do
the work for eight dirhams and keep the two dirhams for
himself under one and only one circumstance and it is this that
he does a part of the work as to the making of the dress and
completes a phase of the tailoring work for the accomplishment
of which he is hired in order to win the two dirhams as a resuli
of the tailoring work expended on the making of the dress,

The third prescription we find in the upper-struclure con-
nected with the negative sense of the norm is that which we
came across in the quoted exiract na. 6, prohibiting the owner
of the capital or stock-in-trade (mdf) in a mudaribah partnership
contract holding the apgent responsible for the securdlv ol his
mal (capital or stock-in-trade) with the meaning that if a mer-
chant gives his agenl, commercial capital, such as cash OI COm-
modity to traffic with it op the basis of share in the profits,
then he is not legally entitled to charge  him with compensa-
tion for loss in case it OCCUTE,

The clarification of the meaning of this is that the owner
of the capital has before him two modes of dealing with the
agent:-

One of the two modes 1s that he gives to an agent Lhe
ownership or merchandise for sale in return for a specified
dmount of money which the agent will pay to him after the
final disposal of the goods. In such a case the agent becomes
d guarantor for the specilied amount of compensation apreed
upon and holds himself responsible for its pay ment, along with
the fulfilment of all the legal conditions, Irrespective as to
whether the commercial transaction results in profit or sustains
loss. Under sich a circumstance, the owner of the merchandise
will neither share the profit with the agent nor will he be
entitled to anything except the agreed specified sum of com-
Pensation since the merchandise becomes (he property of the
agent and the whole of the profit reverts to him for he it is who
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owns the material, It is on account of this that it has come in
the tradition as has been antecedently given in the guoted
extract, F (12). He who holds an agent, that is the merchant
who tralfics will be entitled only to his capital (the merchandise
or the capital, he gives).

The other mode is that he keeps the ownership of his
merchandise and makes use of an agent to traffic with it on the
hasis of his share in the profit. In this case the owner of the
merchandise will be entitled to profit,for the goods is his goods.
But il will not be valid for him to impose upon the agent in
the contract for paving compensation for making good the loss
_ and it i this prescription or rule of the law the linking of
which, we indicated, with the norm we have presently discoversd
through the upper-struclure — and that is because the loss in
business does not mean the agent’s consuming or wasting use
in the course of the commercial operation in respect ol the
disjoined labour of the owner of the goods stored in the good
as is the case in relation of the owner of a house or of tools of
production which makes it valid for him to permit you of the
utilization of his tools or occupation of his house and your
capacity of the guarantor for whatever you consume OT waste
in the course of your occupation of his house or the use of his
tools of production, since when you utilize the house of some-
one else or his tools of production for a period of time you will
cause them to suffer some wear and tear and in consgquence
of it, an instalment of his labour stored in it. So the owner of
the house or the tools of production is entitled to demand
compensation from you for what you have consumed or wasted
by the occupation of the house or the use of the tools. This
compensation which the owner of the house or the tools of
production, obtains, is based upon expended labour. But when
you receive from the owner of the capital or property a sum
of ome hundred dinar to traffic with it on the basis of your
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partnership in the profit. You buy one hundred pens with the
money and for reason of a fall of price in the open market or
depreviation of the value of pen or any whatsoever reason,
if you are compelled to sell the pen for ninety dindrs you will
not be held responsible for this loss and will not be obliged to
pay compensation against the wares in proportion to the extent
they have suffered wastage since the wastage of the merchandise
was not the result of your wastage of any thing of it or the labour
stored therein, but was the resull of the fall of the exchange
value of the pen or a decline of their market rates. So here the
question is not a question of a person’s stored labour which
vou have consumed and expended in the course of vour utiliz-
ation of it 50 as to make it necessary for you to compensate him
on account of it. On the contrary the labour stored in the
merchandise does not cease to remain intact as it wus, un-
frittered, unconsumed; only ils price has suffered a decrease or
its rate is lowered. So it is not for the owner of the merchandise
lo get compensation from you on that score, since if he obtains
from you anything like that then such an earning of his would
constitute an earning gains without putting expended labour
and leads to his obtaining a gain from you withoul your having
ctonsumed anything of his labour through utilization, This is
what is rejected by the negative sense of the norm.

5. The Binding of the Interdiction of Usury with the
Negative Side of the Sense of the Norm -

Just as the interdiction of imposing guarantee is bound
with the negative side of the sense which we have been studying,
50 likewise, we can also regard the interdiction of the Lsury
for one of the structures of the upperstructure which reclines
upon on this negative sense of the norm, The interdiction of
usury is rather one of the most weighty part of that structure,
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We have come across the order interdicting usury in the quoted
pxtract 9 of the forepoing upperstructure, which explains
Islam’s prohibition (fahrim) of all kinds of borrowing at gain.
Interest is considered in the established capitalist usage, which
permits it as a wage (return) of cash capital which the capitalists
advance lo commercial projects, etc. against a recompense at a
percentage ratio per annum for the advanced money. To this
recompense the name of interest is applied. It does not differ
much from the recompense which the owners of the landed
properties or tools eof production accruing from the hiring of
those landed properties or tools of production. Just as you can
lease a house to dwell in for a period of time, and then hand it
over to its owner along with the specified rent so likewise it 1s
permitted to by the common law (urf) which believes in interest
to borrow an amount of money for consumptive or commercial
purpose and then hand over the amount itself or a like amount
along with the specified wage (recompense) to the person from
whom vou horrow the money,

Islam by its prohibition of borrowing money at interest
and by its permission of gain or profit accruing from hiring oul
of landed properties and tools of production reveals the theor-
etical difference between cash capital and the landed properties
and the tools of production. This difference should be explained
in the light of the theory and on the basis of the norm the
discovery of which we are now pursuing in order to know the
reason or ground which calls upon the economic doctrine to
put an end to the wage (return) of the capital or in other words,
abolishment of the guaranteed gain accruing from the ownership
of cash money while it allows the wage of the tools of production
and approves a guaranteed gain accruing from the ownesship
of these tools. Why it permits for the owner of the tool to reap
from them and by way of hiring out of them a guaranteed gain
without undergoing the trouble or hardship (of labour) while it
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does not permit the capitalist to reap from his cash and by way
of the lending of it, a guaranteed gain without undergoing the
trouble (of labour). This is a question, we have indeed to answer
without fail and decidedly.

Indeed the reply to this depends upon no more than a
recourse to the norm in the form in which have discovered it
and its two sénses positive and negative. The guaranteed saming or
profit — the rent or wage accruing from the ownership of the
tools of production is implied by its affirmative or positive sense
of the norm. The stored labour in the tools of production
constitute a right of the hired to a part payment for the wear
and tear they suffer from conducting the operation of pro-
duction, The wage or hire which is paid to the owner of the
tool is, in fact a wage or hire in tespect of previous labour and
consequently represents a gain or saming on the basis of ex-
pended labour. Hence il is permissible according to the positive
sense of the norm. As for the suaranteed gain accruing from
cash capital — the intersst — there is nothing which justifies
it theoretically. The merchant who borrows a sum of one
thousand dinars for a commercial project al a specified rate
of interest will hand over to the creditor within a specified time,
the sum of one thousand dinars without an antom of loss ocour
ong to them from wear and tear by their use. In such a circume
stances the interest will become an illicit gain since it is not
based upon any expended labour so as to be implied or come
under the class of the negative — sense of the norm.

Thus we learn that the difference between interest on the
cash capital and the wape or hire on lhe hidng of the tools of
production in the Islamic Law arises from the difference of
the nature of the utilization of the advanced cash-capital and
nature of the utilization of the hired tools of production. The
borrower of the cash capital’s utilization does not lead to any
depreciation of the capital on account of its nature or the
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wastage of any part of the labour stored therein for the borrower
is responsible by the law of loan-contract for the handing over,
within the limit of the specified period of time, the amount
and the cash which he hands over in the discharge of the debt
is the cash without any difference as to its potency.

As for the lessee’s utilization of the tools of production
which he hires, in the course of the productive operation, for
example, the utilization will lead to their suffering depreciation
to a certain degree and the wastage of a part of the labour
embodied in them, On account of this it is but meet that the
awner of the tools of production obtain some pain by way of
hinng out of the tools on the ground of the expended labour.
But it is not meet for the capitalist to obtain any gain by way
of this because he recovers his property as it was, intact and
without suffering any wear and tear by use.

We can add to the collection of the prescriptions which
we have presented for the revealing of the bond between the
upper-structure and the theory, another prescription, already
advanced in the quoted extract (6). It is a prescription which
decrees the disallowing of an agent in a mudaribah contract to
enter into an agreement with another agent to carry out the work
in consideration for a less percentage ratio of profit than the
consideration the first agent obtains. Obviously, prohibiting this
practice is wholly in agreement with the negative sense of the
norm, the revelation of which we have been pursuing, It is the
denving of a gain which is not based on expended labour for
when the first agent when he will perform the above-mentioned
work, he will keep for himself the difference between the two
percentage ratios. This gain will be a gain acquired without
expended labour. So it is but natural that such a gain may be
put an end to in conformity with the general norm.
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6. Why Means of Production do not Share in the Profit?

Mow there remains, [rom the foregoing upper-structure, one
last question about the prescriptions as to the sharing of profit.
Let us prepare oursell for the question by an epitomization of
the data we have found uptil mow, We have learnt from the
Islamic theory of post-production distribution that acquisition
of gain is valid only on the basis of consumed labour. Consumed
labour is of two kinds: labour put in and consumed at the same
time lika the labour of the hired man; and the labour, disjoined
and stored, put in previously and consumed during its utilization,
by the hirer of it, like the labour stored in the house or the tools
of production which Is consumed and suffers weur and tear in
the course of the dwelling therein or its utilizations, We also
have learnt that the ownership of cash capital does nol constitute
a source of gain, It is because, lending, as interest is not based
on labour consumed, is forbidden, It has enabled us to bring
together all kinds of fixed wages. some of them are permitred
like the hiring of a house and some of them are forbidden like
the gain of interest and to apply successfully the norm into
positive and negative senses. But we have, uptil now, said nothing
in explanation of kinds of gain other than the fixed compensation
mentioned in the foresoing upperstructure and by this we mean
the sharing in the profit, and the linking of the fate of if, It is
the outcome of the operations as to gain and loss. The working
partner in the working partnership (‘agdu Fmudaribah) cannot
demand under all circumstances, a fixed return from the person
who invests the money. We can demand only a share in the
profit and his gain contracts or expends in accordance with the
outcome of the operation. So,always the working purtner in
the farming contract and watering of the garden contract. In
such contracts too, gain is permitted on the basis of profits or
produce as stated in the foregoing extracts (3, 6, 8. On account
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of this we stated at the very commencement of our discussion
that two kinds of gain for the labour are permitted, one, wage or
return and the other share in the profit,

Likewise also the owner of the stock in trade in the working
partnership contract and the owner of the land in the farming
contracl and owner of the trees and garden in the garden watering
contract are allowed gain on the basiz of profit. Every onc of
them has 4 share in the profit acconding to terms agreed 1o in
these contracts stated in the foregoing extracts pointed by
us previously.

In comparison to this, the tools of production are forbidden
to have a share in the profit and the shariwh does not permit
for them gain on that basis, rather it permits an opportunity to
acquire for them gain on the basis of fixed return. The man
who owns tools of production cannot give them to one who
works with them on the basis of a share in the profit or the
produce as is already stated in the extract (10) of the foregoing
upper-structure in which it oceurs that it is not valid for him
who owns a net or (rap for catching game or any other tool to
give it to the game catcher on the basis of having a share of the
pame bagged, for il the game catcher bags the game with the
help of it, whatever of the game he bags will be his in toto and
the owner of the net or the trap will get no share thereof.

These things are quite obvious from the upper-siructure,
and it is upto us to poesit the following question for the sake
of discussion,

Why is it that the labour is allowed to acquire gain on the
basis of sharng in the profit, while gain on the basis of sharing
in the profil is not allowed to tools of production? And how
it is that while the tools of production are forbidden acquisition
of this kind of gain, it is possible for the owner of the stock in
trade (merchandise) or the owner of the land and the owner of
the garden or plantation of trees to acquire if.

70



THE THEORY OF POST-PRODUCTION

In fact, the difference between labour and the tools of
production, a difference which allows labour to share the profit
but does not allow the tools of production to share it arises
from the theory of pre-production distribution, We have learnt
from that theory that labour — the pursuit of works of utilization
and fructification — is the general reason and ground for the
private rights in respect of the raw natural wealths and there
does not exist from the point of the doctrinal economics any
another reason or ground for the ownership and the acquiring
of private right to them. Likewise also, we have learnt that if an
individual acquires a private right by carrying out labour on them
his right continues to remain fixed and as long as the nature of
labour, on the basis of which he acquired the right lasts and
under this circumstance it is not permissible for another person
to acquire a private right in those wealths by expending fresh
labour on them as has bheen expounded in detail by the theory
of the pre-production distribution, But this does not moean that
the new labour differs in nature from the first labour rather
it is that each one of them will constitute singly by itself a ground
for giving ownership of the material who has done in respect
he has laboured for. The new labour is denuded of its effect
only in consideration of the frst labour having preceded it in
time and on account of the operation of its effect giving owner-
ship of the material to the first agent, So it is the first agent on
the ground of his having been before the second worker in time
which insulates the effect of the labour of thé second agent,
On account of this it becomes natural that when the first agent
forgoes his dght, the secand labour may come back to take iis
effect. And this is what altogether takes place in respect of the
contracts of muzari'ah, miusagdr, mudaribah and ju'dleh, for
example in the ‘agdu Frmuzariah | farming contract) the labour
exerls and carries out labour for the fructification of the seed
and the transformation of it to crop. However,this labour which
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he carries out does not give him the tight to the ownership of
the crop for the materjal about which he carries out the labour
— the sced is the property of a previous person, the owner of the
lund, If the owner of the land allows the agent — the cultivator

by the farming contract to reap the fruit of his labour and
forgo his right to the half of the materal, for example, then
there temains nothing to stand in the way of the agent (the
cultivator) to the helping of himself to the ownership of the half
of the crop.

On the basis of this we learn thal the share of the apent in
the produce, in [act, expresses the opportunity of labour which
he carries oul in respect of a material — for example, the seed,
the trees, merchandise and the right which results from its
performance, in accordance with the general theory of pre-
production distribution. This opportunity or right, however is
at times, suspended because of a turn orfa right prior in time
which another person enjoys. It this person forgoes his right
by a contract, like the contract of farming, or other contracts
Between the worker and the owner ol the property, there remains
nothing which prevents from giving the agent his right in respect
of the material and within limits of the [oregoing of its previous
owner as 4 result of the performance of labour in respect
of it

As for the tools of production they basically differ from
the labour which the agent performs in accordance of these
contracts. The farmer who binds himsell with the owner of the
land and seed by a deed of farming contract carries out labour
and does painstaking work, it is his right that he may own it
within the limits of the terms allowed in the contract. But as for
the owner of the net or trap for catching game, who gives it to
a catcher of the game to catch game with it, he does not carry
out the labour of bagging the game nor makes effort for acquiring
possession of it, But it is only the catcher of the game alone who
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carries out the labour and takes the exertion to cateh the game,
So there does not exist any justification for the owner of the
tool of hunting to acquire a right to the ownership of the pame,
Since performance of labour in the catching of the game is the
justification for that and as the owner of the hunting tool has
not performed the labour of trapping the game to acquire this
right and the game catcher's giving him permission to this right
does not suffice for granting of it to him so long as it is not
applicable in the general theory of distribution, So here it is
not the right of the game-catcher which comes in the way to the
trap-owner’s ownership of the bagged game but what comes in
the way of it is of the theoretical justification,

In this way we learn from this point the difference between
direct labour and stored labour. Direct labour is a labour which is
performed by the agent on the matedal. This comslitutes o
Justification of his right of the ownership to something of it,
when the previous owner of it (the material} forgoes his previous
right. As for the stored labour, in the tools of production, he
puts in no direct labour in the operation, for example, the owner
of the trap or net. He does not perform direct labour in catching
the game, so he has no right to the ownership of the material,
irrespective as to whether or not the performer of the labour
for example, the catcher of the game, forgoes his ownership to it
He only is entitled to hire, that is, compensation or retumn in
consideration of the consumption or depreciation which his
stored labour suffers during its use in the operation,

In the light of it, we are able also to percerve the difference
between the owner of the tools of production who is permitted
to have a share in the profit and the owner of the land in the
farming contract and the owner of the commercial goods in the
mudaribah contract and similar things in case of which sharing
in profit is permitted. Those owners who are permitted to have
a share in the profit or produce, in fact, own the material on
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which the agent performs labour. For example, the landlord owns
the seed (according lo a foregoing text by ash-Shavkh at-Tisi)
which the farmer sows, and the owner of the commercial goods
{merchandise) owns the commodities with which the agent
traffics, now we know from the theory of pre-produciion dis-
tribution that the ownership of a material docs not lapse by
the transformation of that material on the part of another man
and his conferring upon it a new utility, so it is but natural that
it becomes the right of the owner of the seed or the merchandise
to the produce or profit aceruing therefrom so long as he owns
the material in respect of which the agent carries out the work.

The circumstances wherein the owner is allowed the ap-
propriation of the profit or produce such as muzari 'ah, musdgar,
mudaribah, elc. support and consolidate the correctness of the
explanation we have offered for this ownership, because all
of these circumstances share in one thing and it is this that the
material on which the agent carries out work is already a property
of its owner,

74



OBSERVATIONS
1. THE ROLE OF RISKE IN THE ISLAMIC ECONOMICS

The findinps we have come across [rom the theory of the
post-production distribution plainly state that the theory does
not admit risk as one of the factors for acquiring gain and that
there is no kind of gain which receives ils justification from
the msk.

In fact, risk is neither commeodity which the venturer offers
to someone else so thal he may ask the price of il nor is it a
labour which the venturer expends upona materal so that it
may be his right to its appropriation or demanding of a wage
or compensation on that from its owner. It is only a specific
mental state which prevails upon a man who is trying to venlure
upon a thing the issue ol which he is afraid,so that, he in con-
sonance with his fear, may either withdraw from the venture
some undertaking or he may master his impulse to fear and
join it to his determination upon it, Hence it will be solely he
who will lay down for himself the course and choose fully by
his will to bear the burden of the difficulties of fear to venture
upon the planned undertaking about which there is a probability
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of loss, So it is not upto him that he demand a material compen-
sation in respect of this fear as long as it is a personal inner
feeling and neither physically embodied labour nor a produced
commodily.

Truly, somelimes mastery over {(conquest of) fear is of
greal importance psychologically and morally. Butl 4 moral valu-
ation is one thing and economic valuation another thing.

Many have fallen into error influenced by the capitalist
thought which has a tendency to explain the point and its defence
on the basis of nisk, They say or have said that the profit allowed
t the owner of the stock-in-trade (cash capital or commodity)
in the mudaribah contract is theoretically based on the risk
because even though the owner of the stock-in-trade does not
to any work, yet he bears the burden of the risk and exposes
himsell (o loss by handing over his cash ot commodity to the
agent trafficking with it, so it is a duty of the agent to make
proportionate percentage of compensation against the ventured
risk, out of the profit agreed upon in the muddribah contract
between them.

But the fact has been made fully clear in the previous
discussion that the profit which the owner of the cash or com-
modity obtains as a result of the agents trafficking of it is not
based on the risk but receives its justification on the basis of the
proprietorship of the owner of the cash or the commaodity with
which the agent trafficks. The commodity, even if il 15 most
likely that its value may increase by a commercial labour which
the agent expends on it, such as his labour of transferring to the
market and making it readily available to the consumers of it,
vet continues to remain the property of the owner of the cash
because no commodity secedes or is removed from the owner-
ship of ils owner by another persons changing it, This is to which
we apply the name of the evidence of the constancy of owner-
ship.
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So the right of the owner of the cash or commodity to the
profit is the result of the ownership of the material which the
agent handles profitably by way of its sale. It i3 similar to the
right of the owner of a plank of wood out of which the bed
stead is manufactured.

On account of this profit is considered the right of the
owner of the cash or commuodity even if he does not carry out
any kind of psychological venturesomeness, For example, 4
man trafficks with the property of another man without his
knowledge and makes profit from his trade. In such a case the
owner of the property (cash or commodity) can acquiesce in
that and appropriate to himsell the profit so also it is his night
to ohject to it and seek to obtain his property or what is equiv-
alent to it from the agent.

The hold of the owner on the profits, in this ¢xample,is
not based on the element of risk, for in any case, his property
is guaranteed: and the agent — the tralficker — took the risk of the
guaranteed property and compensate in the case of loss.

This means that the right of the owner of a property (cash)
is not theoretically the result of risk he runs nor a compensalion
apainst it or a reimbursement to the owner of the property
for his resistance of his fear of the dangers as we read is the
wont of the writers of traditional capitalism. These writers
attribute to rsk-taking the mark of hereoism and make it a
justificatory ground for the obtaining of the gain on the plane
of this heroism.

There are a number of things in the shari'ah which go to
prove its negative stand-point as to the risk and inadmission of its
positive role as the justification of the acquiring of the gain.

For example, there are many who are wont to explain
and justify usurious interest on the element of risk of which
borrowing consists, We will take it up in our following observa-
tion. A person’s giving his money on credit is a sort of risk in
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which he may lose his money, if the borrower is unable in future
to pay him back the money lent or meets with a disaster so that
the creditor succeeds in getting nothing. As such 1t i1s his night
that he obtain a recompense for against his adventure with
money for the sake of the debtor and this recompense is in-
Lerest,

Islam does not admit this kind of thinking and does not
find in the assumed nsk justification for the interest which the
owner of the money obtains from the debtor. There it has
torbidden it decisively.

The forbidding of gambling and the eaming based on it
is another legal aspects of sharf'ah which demonstrates its
negative stand-point as regards the element of risk-taking, since
the earning resulting from gambling is not based upon productive
labours but rests upon the risk alone, The bettor obtains his
wage because he has taken the risk with his money and advances
to pay over Lhe wage to his adversary in case the client suffers
the loss,

We may join to the abolition of the gambling and the
abolition of the shirkatu ‘'labdan (body pooling partmership)
also according to many text of jurists like al-Muhaqqiq al-Hilli
in gsh-Shara’s, and lbn Hazm in gl-Muhalla these things are
forbidden.

By this partnership they mean, a partnership between two or
mote persans each of the two or everyone of them pursuing his
particular work and craft and sharing jointly the earning accruing
therefrom. Like two physicians agreed between them that each
one of them will perform the work of visiting sick persons and
share cach one of them half of the fees they may have jointly
eamed during the month,

The abolition of this sort of partnership agrees with the
negative stand-point of the shari'gh from the element of “risk™,
for the earning is based on risk and not on work. The two
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physicians in the above example, engage themselves in this kind
of partnership, only because they do not know before hand the
amount of fee they will acquire from their work. Each one of
them thinks that the fees camed by his partner may be more
than what he eamns and vice versy 50 he engages in such a
partnership, making up his mind to forego a part of the amount
of the fee he earns in case it is more than his partner and may
acquire from that earning of his partner, in case the fee he
(partner) earns is more than what he earns. As a result of that
the physician of lesser earning will have a right to join in acquiring
part of the caming of the other physicians and the [ruits of his
labour for he had taken the risk in respect of his caming from
the very beginning, if the result was different. This means that
the joining in the earning by the physician of lesser income thus
arises from an clement of risk and is not based on expended
labour. So the abolition of it by the shariah and its order of
its nullification confirms its negative sense in respect of risk,

2. CAPITALIST JUSTIFICATION OF INTEREST
AND ITS CRITICISM

We have leamt a short while ago that the element to rigk
in the loan about which Islam adopts a negative position is one
of the justification with which capitalism supports its explana-
tion of interest and the right of the capitalist to impose it on
the debtor.

We have also leamt that justification of charging  interest
on the ground of the element of risk is wrong on the basis of
Islamic view, because Islam does not consider element of risk a
lawful ground of eaming but Islam connects gain only with
direct or stored labour.

Capitalism in its justification of interest on the basis of
this element of risk, in loaning the money forgets the role of
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mortgages which is the creditor’s obtaining of guarantee and
the elimination of the eclement of the risk, plays in the loaning
operation; What then is its (capitalist) view about loans propped
up with mortgage and sufficient guarantees?

The capitalist thinkers have not only confined themselves
on (rying interest with element of risk and explaining it in this
light but also have advanced a number of explanations for its
justification on the basis of the doctrinal side.

Some of the capitalist thinkers have said that the interest
which a debtor pays to the capitalist is a compensation which he
pays to the money lender for his deprivation of the profitable
use of the money advanced and remuneration for awaiting the
whole duration of the agreed period; or it is a charge which the
capitalist demands in consideration of the borrower's utilization
of his money lent to him, like the rent which a landlord pets
from a tenant wis-g-vis his residential utilization.

We perceive in the light of Islamic theory of distribution,
as delemitated by us the contradiction between this attempt
and the Islamic mode of thinking in respect of distribution.
Islam, as we have learnt, does not acknowledge eaming or gain
under the name of honorarium or compensation on the basis
of the expenditure of direct or stored labour. And the capitalist
does not spend neither direct nor stored labour which the
borrower sucks up, so that he must pay the compensation; as
long as the loan shall return back to the capitalist without
depriving or wasting.

Hence there is no Islamic justification for the acknowledge-
ment of interest, since carning without labour is contrary to
Islamic ideas of justice.

There are some who justify the interest as an interpretation
of the capital’s right to some of the profits which the borrower
reaps by way of the money he advanced to him.

But this interpretation has no place in the loans which the
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borrower spends to meet his personal needs and on account
of that fact he does not make any profit from it. It only justifies
the wvalidity of capitalists acquiring something from the profit
at the time of his advancing money te one who trades with it
and earns fruitful profit therefrom, In such a case lslam admils
the right of the capitalist to the profit in that respect. But this
right means the parinership of the money-owner with the worker
in the profit and allocation of the capitalist’s nghts with the
results of the operation. This in Islam 1s the meaning of muddribah
wherein the capitalist alone bears loss, and shares the profit
with the worker on the basis of percentage agreed upon the
partnership contract.

This substantially differs from profit in the capitalist sense
which guarantees a fixed return apart from the outcome of the
trading operation.

Capitalism brings forth stronper justification for interest
at the hand of some of its supporters as it is explained as an
interpretation of the differential between the actual value of the
commodity and the future value of it. It is based on the belief
that the time plays a positive role in the formulation of value,
The exchange value of dinar of today is greater than the exchange
value of the dindr of tomorrow. S0 il yvou lend a dindr to someone
for one year, it is your righl that at the end of the year to obtain
more than a dindr, so that you may recover thereby a sum which
is equal to the exchange value of the dinir vou had lent to
him. Whenever the period of payment is longer, the money
lender will become entitled to increase interest in accordance
with the difference between the present value of the dinar and
its future value, due to the extension of the time distance between
it and its prolongation.

The notion behind this captialist justification rests on a
wrong basis, It is the allocation of the distrbution of post-
production with the theory of value. The theory of distribution

Bl



IOTISADUNA

of post-production is apart from the theory of value itself. That
is why we see that many a factor which has a post in the formula-
tion of exchange value of the produced commodity has no share
of that commaodity in the Islamic distnbution. But it has for
its part fares which can obtain from the owner of commodity
equal to its service to him in the operation of production.

The distribution among individuals does not rest in Islam
upon the basis of exchange value so that lo give every element
of production a share in product equal to its role in the forma-
tion of the exchange value. In Islam the distribution of the
produced wealth is connected with Islam’s doctrinal concepts
and its ideas about justice.

So from Islamic peint of view it is not necessary to pay
interest to the capitalist on the loan, even if it is true that actual
commodity’s value is greater than its future value, because this
is doctrinally not sufficient for the justification of usurious
interest which expresses the differential between the two values
unless interest is reconcilable with the ideas which the doctrine
adopts in respect of justice,

We have previously learnt that Islam does not admit from
the doctrinal side an earning which is not justified by direct or
stored labour spent in. The interest is of this kind, because it is,
according to the last capitalist explanation the result of a tme
factor only and not a result of the work. So it is rightful for the
docirine to forhid the capitalist to utilize time for obtaining 2
usurious earning even though the doctnne acknowledge the time
factor’s positive role in the formulation of value.

Thus we know the error of the linkage of the justice of
distribution with the theory of value; and this error indicates of
the absence of distinction between the doctrinal enquiry and
scientific investigation.

B2



THE THEQRY OF POST-PRODUCTION

3. LIMITATION OF THE AUTHORITY OF THE OWNER
OVER THE USE OF HIS PROPERTY

There are a number of limitations on the owner of a prop-
erty to the free disposal of it. The sources [rom which these
limitation arise are different, some of them have their sources
in the theory of pre-production distobution, for instance the
time limitation of the authority of the. owner over his property
upto the span of his life and the interdiction on his authority
to decide the fate of the wealth he owns after the cessation of
his life as above mentioned discussions.

Some of the limitations are the outcome of the theory
of post-production distribution. For instance, the limitation of
the authority of the capitalist over the capital which he owns,
interdicting him from earning on the basis of usury and imper-
missibility of his lending it at interest. This limitation has arisen
as a result of the theory of post-production distribution which
consistz of the connection of earning by labour spent — direct
or stored as we have learnt a little while apo.

Then there are limitations in the Islamic economic system
connected with religious and moral conceptions aboul povate
properly as a result of the individual’s membership of the society
for the benefit and service of which Allah has provided the
natural wealths, Being so it is not valid to demolish. private
property on that basis not to become a factor for injuring the
society and the worsening of its condition because by its doing
that it ceases to be a manifestation of the benefit of society for
the benefit of which the natural wealths are provided. So it is
natural, on this basis, to limit an owner’s authority over the free
use of his property in a way which may cause injury to others
and be detrimental to the interest of the society,

Contrary to this is the right of ownemship on capitalist
basis. Capitalism does not look upon the individual’s right to his
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private property of the natural wealths a5 a phenomenon of
benefit to society but the right of the individual is interpreted as
capitalistically as the preatest share of freedom in every field, 1t is
natural therefore that it may not limit it except by other person’s
freedom, so, in cuapitalist system an individual has the right fo
utilize his property in any way he likes so long as he does not
deprive others of their formal freedom.’

For example if you possess a great project, then it is within
yvour right on the basis of capitalist conceplion aboul private
properiy to follow any of the methods which may enable you to
wipe out small projects and to drive them out of the bounds of
market in a form which may lead to its destruction and injury to
its owners, for, this does not interfere with their formal freedom
of which capitalism is jealously keen to abound Lo all.?

It has come in a collection of traditions and reports (afadith
and riwdydar) on the legislative principle which Islamically limits

1. For the clarification of the meaning of formal freedom and resl

freedom, sce vol. 1, pt. 2, p. 54 {Engl, transl.}.
% The owner's disposal of his property which leads to harming of others

are in fwo ways:i=

One way of it is the ownetr’s usufruct of his property which causes
direct loss of praperty or injury to another person by diminution of his
properties, such ss il you dip a pit on aland belonging to you which mavw
lead to the Talling down of the neighbouring house helonging 1o someons
else.

Anather wav of causing injury lo other is indirect form of it which
leads to the womsening of the condition of the olhers, without actually
decreasing anvthing from their properties, like the methods which great
capitalist projects follow in destroying small projects. These methods do
not actually deprve the owner of the small project of any of his com-
modities he possesses, It only compells him to dispose it at a cheaper
price anil o the withdrawsl from the field and disables him from con-
finuing his business,

As for the first kind of the use of one’s property is included in the
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the disposal of the owner of a property to use his property in such
a way as to cause harm to others, as mentioned herebelow:-

1. It is stated in a number of reports that Samurah ibn Jun-
dab owned a cluster (of dates). His way to it laid across the
interior of a premise of an ansari man. Samurah used to come and
enter to his raceme without asking permission from the anmgdri
man, The ansgri man told him: “Samurah, you always come upon
us suddenly while we are in a state we would not like your coming
upon us unannounced. So when you come, ask permission.”
Samurah replied: “I will not ask permission to a way which is my
way to my cluster”., The anga@d man then complained to the
Messenger of Alldh (s.a.w.a.) against him. Thereupon, the Messen-
ger of Allah (s.a.w.a.) sent for him and when Samurah came, told
him: *“So-and-so complains against you, His allegation is that
yvou enter his premise without asking his permission, and you
come upon him and his family unannounced. So henceforth

general Islamic law /4 davar wald irdr (neither harm nor be the cause
of harm). The owner of property is forbidden conformably to this law to
practice this sort of the use of his property,

As for the inclusion of the second kind of the use of one’s property
in that general principle, it is connected with the determination of the
sense of the term ‘dargr’ (harm), If dovar means direct diminution of the
property or life, as many jurists think, then this sort of harm deoes not
come under this principle; for it is not causing harm in this sense. But if
causing harm means causing the worsening of the person's vondition
as is given in the lexicons, then this is a wider and moere comprehensive
meaning of the term than direct financial harm, then in that case it is
possible to include this second kind of harm on the basis of this sense and
the declarstion of the limitation of the authority of the owner of the
property to his property and forbidding him to practise either of the
foregoing both injurious uses of his property because both of them lead
to the womening of the condition of other people and (he tuming back
of worsening condition to detraction also es explained by us in our
discussion on principles, and lead us to the generalizing of the Low of it,
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whenever you wish to enter, ask his permission”, In reply,
Samurah said: "0 Messenser of Allah! Do [ have to ask permission
for my way to my cluster?” The Messenger of Allah then said
to him: “Well, then leave it. we will give vou, instead of it, a
raceme at such and such a place”. He said: “No.” The Messenger
of Allih (s.a.w.a.) then told him: “You are a harmful Persor.
(1t is not permitted) to harm a believer nor to cause inconvenience
to him or injury (Id darar wald dirdar).” The Messenger of Alldh,
then, ordered to uproot the raceme and fling it at him,

2. On the authority of al-Imim as-Sidig (a.s.) that the
Messenger of Alldh (s.a.w.a.) passed [or the Medinites a decree
concerning troughs for date-palms, that the use of extra water
should net be prohibited. He (the Messenger) passed a decree to
the nomads that the surplus water should not be prohibited, so
that the surplus pasture not be prohibited. And he (the Messenger)
said: (It is not permitted) to harm others nor to cause incon-
venience to them (18 darar wald dirar).

3. Also on the authority of al-lmim as-Sadiq (a.s.), that he
was asked about ordering a person to rebuild a wall which had
fallen down, which used to act as a curtain between him and his
neighbour’s premise, He (the Imim) replied: “The owner of the
fallen wall cannot be compelled to rebuild it unless it becomes in-
cumbent upon him to do so on account of the rght of the owner
of the other premise or on a conditional term agreed upon in the
original contract of the property. But it may be told to the owner
of the house, *You can buy for vourself vour right if vou wish® ™.
He (the Imam) again was asked: “If the wall had not fallen
of its own, but the owner razed it down or he razed it down —
withoul any need (reason) — in order to harm his neighbour?™
He (the Iméam) replied: “(In that case} he should not be let
free since the Messenger of Alldh said: *Neither damage nor
harm (la darar wald dirary. So if he razed it down, he must
be compelled to rebuwild it
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4. Tn Musnad of Ahmad ibn Hanbal there is a tradition
narrated by ‘Ubadah that the Messenger of Alldh (s.aw.a.)
decreed: “Neither harm nor damage”, and he decreed: “For the
wrong doer that he has no right on the crops he raises on a
forcebly seized land:” and he also decreed to the Medinites on
date palms that the extra water from well should not be prohib-
ited; and decreed to the nomads that no surplus water should be
prevented in order to prevent extra pasture.
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CHAPTER TWO

THE THEORY OF PRODUCTION






RELATION OF DOCTRINE WITH PRODUCTION

There are two aspects of the activity of production.

One of them is objective. It consists of the means which are
employed, the nature which is implemented and the labour which
is expended in carrying out of the operation of production,

The other is subjective. It consists of the psychological
motive, the goal which is aimed to be achieved by the operation
and the evaluation of the operation in accordance with the
adopted conceptions of justice,

The objective side of the operation is subject matter which
the science of economic studies singly by itself or in conjunction
with physical sciences. In order to discover seneral laws which
control the means and the nature as to make it possible for man
the power over the use of those laws after their discovery and
organizing of the objective side of the operation of production
in a better and more successful manner.

For example, the science of economics discovers the law
of diminishing return in agrculture, The law states that the
increase of the additional units of labour and capital in a definite
proportion is met with the increase in the productions in less
proportion. This disparity between the proportionate increase
in the units of labour and capital and the proportionate increase
of the products continues and consequently the increase in the
return continues in diminishing till the increase of the return
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becomes equiponderant with the proportionate increase of the
units of labour and capital. When this state of affair is reached
it would not be to the interest of the farmer thereupon to spend
again any mot¢ labour and capital over the land.

This law throws light on the operation and by its discovery
a producer can avoid wasting of labour and capital and can
specify the factors of production which would guarantee him the
great amount of result.

Like this law is the [act which says that the division of
labour leads to the betterment of production and its abundance.
It indeed is an objective truth, nightfully discovered by the science
and placed at the disposal of producers to take advantage of il
to the improvement and the increase of production. The duty,
therefore, of the science of economics which renders to the
production, is to reveal those laws which enable, through their
acquaintance, the producer to organize the objective aspect of
the operation of production in a form which leads to a good
result and to an abundant and better production.

In this field the doctrine of economics, whatever its nature
may be, has none whatsoever of positive role to play because the
revelation of the general laws and the objective relations among
the natural or social phenomena is the function of the science
and does not enter freely into the competancy of the doctrine.
It is on account of this that different societies with their econ-
omical doctrines meet together on the seientific ground and
agree upon the making use of the contributions of the science of
economic and all the other sciences and to seek guidance from
them in the fields of productions.

However, the doctrine has a positive role to play on the
subjective side of the process of production. In this side is
reflected doctrinal contradiction between societies which differ
from each other in their economical doctrines, for every society
has its own special view point as to the process of production and
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evaluates that process on the basis of its general conceptions and
its doctrinal methods as to the determination of the motives and
contributions of the ideals of life.

For what we produce? And to what extent?! What are the
objectives should be aimed at from the process of production?
What kind of the commodity to be produced? And is there a
central authority which supervises over the production and its
planning? These are the questions which the doctrine answers.

£ £ %
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GROWTH OF PRODUCTION

There could be the only point about which there is a
complete agreement among the doctrines of Islamic, capitalist
and marxist systems of economy; all on the doetrinal ground.
That peint is the growth of production and the utilization of
nature to the utmost limit of its advantage, within the general
framework of the docirine.

All of these doctrines of sconomic system are unanimous
about the importance of this objective and the achieving of the
realization of it by all the manners and modes which are con-
sonant with the peneral cast and framework of their respective
doctrines. Likewise, as a result of a single system of the economic
doctrine’s organic coordination, it rejects evervthing which is
not compatible with its doctrinal framework. Since the principle
of growth of production and the utilization of nature to the
utmost limit of its advantage is a part of a whole, it reacts in
every doctrine upon the rest of its parts and assumes the con-
formity in accordance to its position in the composite and its
connections with all the parts. For example, capitalism rejects
any method of the growth of production and increase of wealth
which clashes with its principle of economic freedom; and Islam
rejects all of those manners which do not agree with its theories
about distnbution and its ideal of justice. However, Marxism
believes that the doctrine does not clash with the growth of
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production but runs on the same line with it, according to its
view as to there being an inevitable coordination in relation
between production and the form of distribution as it will be
discussed later.

Anyway, we will set out on the study of the Islamic theory
of production from the principle of the growth of produc-
tion in which Islam believes. Islam has enjoined upon Islamic
society to form its conduct conformably to it and has made the
increase of wealth and the exploitation of nature to its utmost
possible limits doctrinaly a target of the society. It lays down its
economic policy in the light of it to be determine, on one side by
the general doctrinal frame and by the objective conditions and
circumstances of the society on the other. The state executes the
policy within those limits.

We can see clearly the features of the principle of the
growth of production from the application ol it durng the times
of the Islamic State and from the formal I[slamic instructions
which history has preserved even to this day. From these instruc-
tions in the programme which the Commander of the belicvers,
‘Al (a.5.) had formulated to his Governor of Egypt, Muhammad
ibn Abil Bakr and had ordered him to follow it and to apply the
mstrnuctions. It is reported in al-Amdali of ash-Shaykh at-Tasi that
when the Commander of the believers appointed Muhammad ibn
Abl Bakr as the Governor of Egypt, he wrote to him and com-
manded him to read the letter to the people of Egypt and to act
upon whatever contained therein. The Imam wrote in this
letter:-

0 servanis of Alldh! Verily, the pious acquired possession

of the goodly transient things of the world and the goodlv

things of the future life. They shared with the worldly
peaple, their worldly life, but the worldly people did not
share wilth them their life hercafter, Alldh has permitted
them to have such of the worldly things as would be
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adequate for them and suffice them (as to their worldly
needs). Allah the Mighty and the Glorious said: Say: "Who
has forbidden the beautiful (gifts) of Allah which He has pro-
duced jfor His servanits and the pure and clean things
(tayvibat) He has provided for sustenance?” Say: “They
are in the life of this world for those who believe (and)
purely for them on the Day of Judgment. Thus. do we
explain the signs in detail for those who understand”
(Qur'an, 7:32). They live in the world in the best way the
world lives, ate the best things that the world eats. They
share with the woddly people their world. They eat with
them out of what they eat of the pure and the clean things
and drink with them out of what they drink the pure and
clean, and clothe themselves with the best of the dress with
which they clothe themselves, and dwell in the best of the
houses in which they dwell and ride the best of mounts
they nide. While they enjoy the worldly pleasures with
worldly people, tomorrow they will be the protégés of
Alldh: and desiring of Him His gifts, they will be given what
they desire; and their praver will not be reflected and no-
thing will be detracted from their share of pleasure. S0 Oh
servants of Allih towards such things, he who has sense will
be eager for and labour for it with piety of Allah. There is
no power orf might save in Allah,

This admirable letter is not of the god-fearing peoples actual
existence on the face of the earth or their actual historical exist-
ence, but had for ifs aim the perfection of the explanation of the
god-feaning people’s world-view (theory) about life and putting
up of a pattern which a god-fearing society should make true on
this earth. It was because of this that he ordered to adopt to
practise what was in the letter and formulate his policy in the
light of the commandments and instructions given therein. The
letter then is quite clear as to the material prosperity which
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increases in production and the maximum productive exploita-
tion of nature realizes is a target to achieve which the god-fearing
society will strive and which the theory which this society adopts
imposes upon it and in the light of it acts upon it in the life,

The target at the same time is covered in the religious [rame
and confined to limits as the Holy Qur'an declares:

O You who believe! Make not unlawful the good things

which AllGh has made lawful for you, but commit MO EXCEss,

for Aligh loves not those given to excess (5:87).

S0 prohibition as to exceeding the limit in the field of
exploitation of nature and its proliferation is the Qur’anic way
of explaining this general Islamic cast,

Islam’s Means for the Growth of the Production:

Islam at the time it affiliateqd this principle and made increase
of production and material wealth its objective and target enlisted
into service all its doctrinal potentialities for the realization of
this target and the creation of the means and reinforcement which
are in harmony with these potentials,

The means for the realization of the target which it enlisted
are of two kinds:-

There are the doctrinal means, the creation and vouchsafing
of which is a part of the functional duty of the social doctiine
of Islam. Then there are the purely applicatory means which a
state which affiliates that social doctrine carries out by prescribing
a practical policy accompanying the general doctrinal direction,

Islam increased the means, which come under its orbit as a
creed professing the social doctrine and a vehicle of civilization
in general.

97

n



IQTISADUNA
A. Islam’s Means on the Intellectual Side:

On the intellectual side, doctrinal means which Islam adopts
are to inspire man wilth enthusiasm for work and productive
activity. It puts high value upon labour and linked it with man's
dignity and prestige and his position with God and even in his
mind, By that it made terra humanus (human race’s earthly
abode) good (ft) for productive drive and increase of material
wealth; and gave such moral standards and clearly defined criteria
in respect of employment and unemployment not known before.
In the light of these standards and crteria, work becomes a re-
wardable act of worship for a man. The man who labours
for caming his livelihood becomes more meritorious person
before Allah than the worshipper who does not work for his
Livelihood and idleness or withdrawal from work becomes a defect
of man’s humanity and a sround of his littleness.

It is in the tradition that when al-lmam as-Sadig (a.s.)
inquired atter a man, he was told that while he is reduced to
poverty, he keeps himselfl at home engaged in devotional acts and
hig brothers provide him with the means of his livelihood, To this
the Imam said: “He who works tor his livelihood is greater
devotee than him.”

It is quoted that the Messenger of Alldh (s.a.w.a.) one day
raised the hand of a hard-working tailor and imprinted a kiss upon
it, saying: “*Seeking of the lawful is a duty of every believing man
and woman. One who eats what he acquire by the pains-taking
toil of his hand, will pass over the girds like the twinkle of a
lightening flash, he who eats what he eams by the painstaking
toil of his hand, Alldh will look upon him mercifully, thereafter,
[le will never punish him. He who eats what he earns lawfully
with the painstaking toil of his hand all the doors of the paradise
will be made open for him to enter it through any of them. "

In another tradition it is reported that once a man passed by
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al-Imam Muhammad ibn *Ali al-Bagir (a.s.) while he (the Imam)
was engaged assiduously working in his farm, Seeing the Imam full
of sweat by the toilsome labour, the man exclaimed: “May Allah
do good to you! Please tell me what, if death comes upon you
while vou are thus engaged? He (the Imam) replied — and his
reply expresses the meaning of labour in Islam: “If death were to
come to me while I am thus engaged, it would come tor find me
engaged in rendering my obedience to the commandments of
Allah,*

The Messenger of Allah (s.a.w.a), as it has come in his
sacred biography, when he used to 8¢ 4 person of impressive
appearance he used to think highly of him and to inquire his
profession or business, If he were told that the man has no any
profession nor any work to pursue, the man would drop in his
(the Prophet’s) estimation, and used to say: “If a believer has no
profession, he lives with his religion™ (i.e. makes his religion as a
mean of livelihood),

In several other traditions, work (for livelihood) is made a
part of fman (faith), It is said therein: “To make use of a property
in a proper way is a part of faith™. In another tradition of the
Holy Prophet it is said that there iz nothing whatever a believer
sows or plants and which man or beast feed upon but will be
written down in his account as a sadaqah (a charitable act),

It is reported from al-Imim Ja'far ag-Sadiq (a.s.) that once
said to Mu‘adh — one of his companions, seeing him retired from
his business: “O Mu‘adh! Have you grown weak for business, or
you have forsaken it?" Mu‘idh replied: 1 have neither ETOWN
weak nor forsaken it, but I have a plenty of wealth in my pos-
session, and none has any due to me; and I do not see myself to
consume it till my death”. The Imam, thereupon, told him
advisedly: “Do not give it (trade) up, gving it up is to lose
one’s wits”,

In another assembly mecting with the Imam. returning 4
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reply to one who asked him to pray to Allih to give him means
of livelihood said: “I will not pray for you. Seek it In a way as
Allih, the Exalted, has asked you to seek it”.

It is narrated that when the verse: And for him who fears
Allah, He prepares a way out and provides for him (his livelihood)
from the source he could never imagine (63:2-3), was revealed,
some of the companions (of the Holy Prophet) secluded them-
selves in their homes and engaged themselves in worship (of
Alldh); and they said: “Surely Allah is sufficient for us™. Then
the Messenger of Alldh (s.a.w.a.) sent them (a message) saying:
“Surely whoever acts like that, Allah will never grant his prayer,
it is upon you to seek it (livelihood)”.

Just as lslam stands against a life of an idle man and urges
him to work, similarly stands against some material wealths to
remain idle and freezing of others, withdrawing from the field
of the productive and profitable utilization, so also it induces to
employ maximum possible forces of nature and its wealth to
productive use and to the service of man in the field of profit-
able productivity. Islam considers the idea of keeping idle some
sources of nature and material and pay no heed to their develop-
ment and utilization a kind of denial or a want of gratitude as to
the gift which Alldh has bestowed upon His bondsmen. Allah,
the Exalted says:

Say: “Who has forbidden the beautiful gifts of Allah which

He has produced for His servants, and the things clean and

pure (which He has provided) for sustenance?" Say: "They

are, in the life of this world for those who believe, (and)
purely for them on the Day of Judgment. Thus do We
explain the signs in detail for those who understand”.

(Qur'an, 7:32)

He says, passing a death sentence against the superstitious
taboo in respect of certain animals. Animal wealth (prevalent
among Arab people): It was not Allah Who instituted (super-
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stitious like those of) a slir-ear she-camel, (bihirah), or a she-
camel let loose for free pasture (saibah) or idol sacrifices for
twin-births in animals (wasiah) or stallion-camels freed from
work (hammi). {r is Blasphemers who invent a lie apainst Allah,
But most of them lack wisdom (5:103).

He calls upon to put to use different fields: And He it is
Who made the earth manageable for vou to traverse e through
its tracts and enfoy the sustenance which He provides; Bur to
Him is the resurrection (67:15).

Islam gives preference to productive investment of money
to the consumptive use of it, out of its eaper desire for the
increase of production and the growth of wealth, as this can be
seen from the quoted tradition of the Prophet and of the Imims
forbidding the sale of landed property or house and frittering
away the money realized from this consumption.

B. Islam's Means (for the Growth of Production)
on Legislative Sides:

As for the legislative side there are extent in numerous
fields, Islamic legislative enactments which are in agreement with
the principle of the growth in which Islamic system of economic
believes and which help its adaptation and practical application.

We present a few of these legislative enaclions and pre-
scripts:-

1. Islam’s prescript ordaining seizure of land from the
possession of its owner if he lets it remain idle or neplects it till
it becomes a waste and is rendered impossible for cultivation.
On the basis of the prescropt walivyu ame (the Head of the
State) is empowered to seize the land in such & condition, from
its owner and take it in his possession so as to put it to the best
of it productive use in the way he chooses, as it is nol permissible
to withhold land from performing its positive productive role;
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on the contrary, since it is necessary that the land always con-
tinues (o give its full share conductive to human opulence and
make the life enjoyable, so, in case when the rieht of private
properily, stands in the way of playing this role, the law ordains
that this right be done away with, and the land be adaptled to a
form which makes possible to its productive utilization. !

2. Islam prohibits hima. Hima devotes a person’s taking
possession of an area of open space of waste land by force and
not by the virtue of doing the work of turning it to render it fit
for cultivation and tum it to productive fruclification. The law
of Islam links the right to the land with the work of reclamation
and so on and not with taking forceble possession of it. Force
has no business with reclamation and fructification of the land
for the pood of man. 2

3. lslam does not give lo individuals who were the first
to put to productive use the materal sources of nature, the right
of [reezing those sources or delaying the work of reclaiming them:
nor does Islam allow them to keep for themselves those reclaimed
sources in case of their discontinuing their work on that score,
since their domination of these source will lead to the deprivation
of the availing of the production of the potentialities from these
sOuUrces,

S0 Islam has charged the walivyu Famr (Head of the State)
with the task of taking away the material sources of nature from
the hands of the individuals who have reclaimed them if they
stop the work of doing so and if he is not able to prompt them
to recontinue their work,

4. Islam does not empower the walivyu ‘f-amr to assipn to
an individual a piece of land except the one who has the capacity
to fructily and do the work on it, Since the piece of land which

For €1) and (2) see vols 2, pt.l, ch.2, dealing with The Theory of
the Pre-production Distribunon,
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is beyond his capacity to pul to productive utilization will mean
wasting and frittering away the material wealth of nature and
their productive potentialities,

5. Islam has made illepal the acquindng gain without work
by way of an individual’s giving a piece of land on lease to
another individual at a rate higher than what he rented in order
to acquire the difference between the two rates of the rent and
the foregoing hypothetical supposition of what we have discussed
previously.

It is obvious that the elimination of the part of the inter-
mediary between the owner of the land and the farmer who
directly cultivates is conducive to abundance of production,
since the intermediary plays no positive part in the production
but live at the expense of produclion and not rendering any
service towards it.

6. Islam forbids interest, and abolished usury of the capital.
Thereby, it has insured the transformation of this cash capital in
Islamic sociely lo a productive capital giving its share as to
commercial or industrial enterprise:

This transformation (of the cash capital) ascertains two
gaing for production:-

One of the gains is to exterminate the bitter conflict between
the interest of trade and industry and the interest of the money-
lending business because the capitalist in a society which believes
in the institution of interest, always look forward to the golden
opportunity of the time when the need of the merchant and the
industrialist becomes acutely pressing and their need of it
increases, to raise their rate of interest and keep a tight hold on
their purse, to exact the highest possible price.

But at the time when the demand for money slackens, the
need of it by the merchants or the industrials becomes less and
the rate of the interest falls, we will find the money-lender
becoming liberal by advancing at the smallest return. It is clear
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that the abolishment of the institution of interest will put an
end to this cenflict which exists befween money-lending tribe
and the mercantile and industrial class in the capitalist society,
for, the abolishment of it will lead ipso facto, to the transforming
of the money-lending class which lends its capital at interest to
investors of money (muddrabin) as partners in commercial or
industrial enterprises, on the basis of share in the profit.

By this it defines the position of capital, and the capital
comes into the service of trade and industry responding to its
needs and accompanying its activities.

The second whill will accrue, is that the monies which will
be invested in the fields of industry, shall go on serving great
industrial enterprises and activities of long range with firm
determination, surety and peace of mind, because after the
abolishment of the institution of interest the money will have
before him nothing but a desire for profit and this desire will
drive him towards throwing himself into those big enterprising
with their tempting incentive of hig profits and products. Differ-
ent will be his case in a society in which the system of interest
rules. In that society he will prefer lending his money at interest
to his investing it in those enterprises, because, the profit in that
case is secure under all circumstances. Moreover, he will prefer
to advance his money on short term bill, and would avoid to
advance it on long term basis lest he may lose the profit which
would accrue if the rate of interest were to rise in the distant
future; and on account of this, the borrower will employ their
money in short time enterprises as long as the due date of pay-
ment will be near so as to reium the money to the lender within
the specified time along with the amount of interest agreed
upon with creditor money-lender. Over and above that the
business people under the auspices of the system of interest will
not venture upon borrowing money from the money-lender and
investing it in any commercial or industrial enterprise unless
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circumstances demonstrate that they will be able to make profit
in addition to the interest which the money-lender exacts, This
will hinder them from pursuing many kinds of activities in many
circumstances, as it will freeze money in the pockets of the
money-lenders, forbid its casting its lots with the economic field
and disallowing any kind of its productive or consumptive out-
lay — a matter which will lead to the impossibility of sale of entire
commodity goods and to a slump in the market, appearance of
crises and convulsive upheavals in economic life. But on the
abolishment of the system of interest and the transformation
of the usurious money-lenders into merchants, casting their lot in,
participating directly in varfous commercial enterprises and in-
dustrial ventures, indeed they will find it to their interest to be
content with less profit since they will not be obliged to surrender
a part of it in the name of interest. They will find it, too, to their
interest to invest their savings from their profit after meeting
their needs in productive and commercial undertakings and
project. By that will be accomplished the productive and con-
sumptive out lay of money in its entirety instead of its remaining
frozen out in the pockets of the usurious money-lending in spite
of the needs of the merchants and industrialist for it, and making
the investment of a part of the products dependent on its
outlay.

7. Islam has forbidden some unproductive crafts (lit. some
arts and crafts fruitless from the point of production) like gamh-
ling, sorcery {witchcraft) and jugglery. It does not permit earning
of income from practice of crafts of this kind that is charging
tee for performing them (4And do not swallow your property
among vourselves by wrongful means, 2:188). Indulging in such
crafts is frittering and dispersion of men’s usefully productive
power, and such false returns which are paid to the practitioners
of these arts are wasting of that money which could have been
converted into an agent of growth and increase of production.
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A look at the actual fact of history will reveal and bring home lo
us the extent of squandering resulting [rom such kind of crafts
and winnings therefrom, the heavy loss which production and
all the sound objectives had to suffer on account of the dissipa-
tion of the powers, efforls and money on the score of it.

8. Islam has forbidden hoarding of money and their with-
drawal from circulation and freezing it, It has done this by
imposing tax upon whatsoever of the hoarded gold or silver
coins on the basis of which the lslamic State runs. This tax is
zakit, Zgkar tax exhausts the hoarded wealth with the passage
of time because the imposition of it recurs every year and culs
off two and a hall per cent of the hoarded money. The tax is not
left off being imposed till the hoarded money is reduced to
twenty dinars. On accounl of this it is regarded a egradual
appropriation to State treasury, money which is hoarded and
from utility freezed out. Imposing of this tax upon such hoarding,
all of the monies diverted to fields of economic activities and
these perform a positive part in the economic life of the society.
In that way production earns much from monies which, but for
the tax on the hoarded wealth would choose to disappear in the
pockets or collers of their owners instead of participating in the
industrial, agricultural and other economic schemes,

However, Islam’s forbiddance of hoarding is not a mere
accidental phenomenon of Islamic legislation, but is expressive
ol one of the sources of the most important difference between
the Islamic economic doctrine and the capitalist economic doc-
trine. It reflects a method by which Islam has been able to relieve
(tree) itself from the problems resulting from the anomaly of
capitalist role of monies which leads to grave crises and which
threaten the movement of production and storms continuously
the capitalist society,

In order to make conspicuously clear the momentous
difference between the two doctrines on this point, it is necessary
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for us to distinguish between the original part of money and the
incidental part which it plays under the auspices of capitalism
and to grasp the difference between these two parts of it and
their effect on the production, etc.

Money by its nature, is a medium of exchange. Man
employed it serviceably in respect of exchange to get over barter
difficulties which are born of exchanging of products directly.
The premier produces, after adopting the system of the division
of labour and after setting up their economic life on the basis
of exchange, had found that direct exchange of their produces
entailed hardship upon them because if a producer of wheat
happened to be in need of wool, he would not be able to obtain
it from the producer of wool in retummn for wheat, unless and until
the producer in his tum happened o be in need of wheat. IT the
shepherd desired to obtain his daily need of wheat, he will not be
able to obtain it by way of barter because the price of the sheep
which he breeds is greater than the quantity of wheat which he
wishes to obtain for his daily need and it will not be possible for
him to portion the sheep. In addition to this, direct barter of
produces faces the difficulty of determining the wvalue prices
of things available for exchange, since it is inevitable to have
knowledge of the value of a commodity comparatively with the
value of all the other commodities, so as to know its value relative
to them all (sec vol. 1, pt.2, p.132). The device of money is the
remedy of all these difficulties, since it plays the part of a general
scale of value on the one side and becomes 4 medivm of exchange
on the other side. On the former side 1t serves as a specilier of the
prices of things for, by comparing the value of all the com-
modities with the value of a commodity which will yield their
values are monitarily determined, on the latter side money will
be used as a medium of exchange. After exchange was established
on the basis of barter, the sale of wheat with wool, — came
money and the operation of sale was transformed inte two
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operations, that is operations of buying and selling, The owner
of wheat sales wheat for a hundred ditham then performs another
operation. He purchase with this money his need of wool. Thus,
instead of the system of direct exchanging of commaodities, two
systems of exchanging of commodities arose and on account of
it the difficulties of barter system came to an end.

Thus, we learn that the real part to perform which money
had been brought into existence was the part of a scale of com-
mon value, and a common medium of exchange,

But money after that was not confined to its discharging
this part of it and performing its function of getting over the
hardships and difficulties of the barter system but was employed
for playing another part which was not related to get over these
hardships and difficulties (Le., the part of hearding and accumu-
lation). It was in this way that the entering of money in the field
of barter, transferred one operation — buying of a gquantity of
wheat with a quantity of wool — info two operations. It so
became that the producer of the commeodity of wheat will sell
the produced commodity and then will buy a quantity of wool
after he used to sell a quantity of wheat and buy a quantity
of wool in one single exchange transaction. This separation of
the two operations — the selling of wheat and the buying of
wool — enabled the seller of wheat to put off purchasing of wool
at some later date, not only that it enabled him to sell wheat not
for anything but simply by his desire to convert wheat (he holds)
into money (cash) and put the money for his timely need. From
this arose the money’s role as an instrument of hoarding and
accumulation of wealth,

This incidental role of money as an instrument of hoarding
and accumulation played a most grave part under the auspices
of capitalism. [t encouraged hoarding; made interest a great force
for beguil to it, This leads to the disturbing or throwing out of
order the balance between the entire demand and entire supply
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of the total commodity productively and consumptively. While
this balance was guaranteed in the epoch of barter system which
is carried out on the basis of direct exchange of products with
products. The reason is that the producer in epochs produced
only to consume what he produced or exchanged for another
commodity which he would consume, so the commodity he
produces always guarantesd its proportionate demand. Hence,
the production equate with consumption or total supply with en-
tire demand.

But in the age of money, after the detachment of the
buyving operation from selling operation it is not necessary for
a producer to have with him demand proportionate Lo the
quantity of commodity he produces, since it is likely that he will
produce the commodity with the intention of selling it and
obtaining money for it in order to add it to whatever quantity
of it he has saved up and not to buy with it some other commod-
ity. In such a time there will be found a supply for which there
is no demand. On account of this the balance between common
demand and common supply will be disturbed and this disturb-
ance will deepen proportionately the intention expresses itself
as a natural want of hoarding up and the manifestation of the
desire of accumulation with the producers and sellers becomes
larger. The result of it a great portion of produced wealth will
remain undisposed of and the capitalist market will undergo
the difficulties of its disposal as well as the crisis of its BT ASSINg,
and the movement of production and subsequently the general
economic life will be exposed to the gravest of dangers,

Capitalism, for a long space of time, did not realize the
truth of these difficulties which accrue from the tumn of hoarding
which money performs in context of it with the theory of dis-
posal of money according to which whenever a man wishes to sell
4 definite thing, he will demand money against it not for itself
but will do 50 in order to obtain another commodity which will
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satisfy his need. This means thal the production of commodity
creates a demand for a like commedity so the demand and
supply always equate,

Then, the theory takes it for granted that the seller of a
commodity always sells a commodity with the aim of buying
another commodity in spite of the lact that such a thing is true
in the age of barter system wherein the selling and buying oper-
ations are double-folded. However, it is not true in the age in
which monetary payvment system is followed. In that age it is
easy for a merchant to sell his commodity with the intention of
obtaining additional money and hoarding and amassing up of it
for the sake of investing it in the operations of lending it at
interest,

In the light of these informations in respect of money and
its real role and 1l incidental role and grasp the essential dif-
ference between Islamism and capitalism, while the capitalism
admils employment of money as an instrument of hoarding and
encourages it but legalizing the swstem of interest. Islam carries
out a campaign against it by imposing a tax upon the hoarded,
amassed money and encourages the expenditure of money in the
consumptive and productive Gelds so much so that it is given
in a tradition on the authornty of al-lmam Ja*far ag-Sadiq (a.s.)
that: "“Allih has granted vou redundance of riches so that you
spend it. He has not given you to amass it.”

Islam by its campaign against amassing of money puts an
end to one of the gravest of the difficulties of production from
which capitalist society is suffering, and that on the knowledge
that the Islamic society, the economic affairs of which are
regulated by the Islamic laws is not obliged to amass and accu-
mulate money for the sake of the growth and increase of pro-
duction and for the setting up of great schemes or project as is
the case with the capitalist society.

The capitalist society will strengthen itself through amassing
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and accumulation, the building up of huge amounts of capital
money, as a result of the accumulation of savings by way of
banks and it will be able to employ those fremendous amount
of accumulated savings, in building up huge productive projects.
That is so because, it is a capitalist society and the institution rules
it. So it is inevitable to seek the help of big private properties
put a foot in any big productive project. Since it is not feasible
to build up those properties except by encouraging of saving
and the pooling together of the savings thereafter through capi-
talist banks, the capitalist society is obliged to the adoption
of these measures for its growth and expansion. But the Islamic
society can rely upon the sectors of commeon and state property
for great productive projects and leave to the sector of private
property ample rooms to exploit their potentialities.

9. Forbiddance of idle amusements and hectic diversion.
There are traditions prohibiting of whatever of the entertainment
which divert one's mind away from God and prevent one [rom
remembrance of Him and preventing one from indulgance in
several kinds of entertainments, amusements and diversions which
melt the vigorous (lit., energetic, earnest, serious) personality
and the prime bloom of youth of a man, and which subsequently
lead to his withdrawal from fields of genuine fruitful fields of
production and labour and to his preference of a life of as much
of amusements and diversions which are brought by circum-
stances, to a life of diligence and (eamnest) labour and kinds of
spiritual and material operation of production.

10. The endeavour to the prevention of the concentration
of wealth in accordance with the verse ol the holy Qur'in (in
order that it may not [merely] make a circuit between the
wealthy among you, 59:7). We will explain this when we take
up the study and examination of the theory of social equilibrium
in the Islamic system of economics. This prevention of accumula-
tion of wealth though it is directly connected with distribution,
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but is, also indirectly in connection with production, and leads
to its damage. When wealth gets concentrated in the hand of a
few men, prevalance of misery will become general and the wants
of the largest of the large number will become painful acute.
Result of this will be that the common people will be unable to
consume such guantity of the commodities as well satisfy their
needs on account of the reduction of their purchasing power.
So large quantities of produces will remain heaped up, unsold,
slump will dominate indusiry and commerce and production
will be suspended.

11, The retraction of commercial manipulations, and con-
sideration of them in respect of the fundamental principle as a
branch of production; as will be given at the last stage of the
revalation of the theory of production: We sghall then see the
glffect of that on the production and growth.

12, Islam allows that the wealth of an individual to be given
to his near relatives after his death, The order to this effect is the
positive side of the rules of inheritance. It may be regarded as
an incentive factor in impelling man towards work and the
pursuits of activity of economic complexion, in certain sectors.
Mot only that bul a main factor at the end part journey of a
man's life wherein the thought of [uture become faint with him,
and is replaced by the thought of his children and kiths and kins,
Mow, he will find in the rules of inheritance concerning dis-
tribution of his wealth and property after his death among his
near relatives, that which will incite him to work and drive him
to strive for the increase of wealth, out of his eagerness for their
welfare, as those who will keep alive his name after him.

As for the negative side of the rules of inhentance, they
are which deal with the cutting off of his relation with his
property and wealth after his death. By these rules it is not
permissible for him to settle the fate of his property of his own.
This injunction is the result of the general theory of pre-
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production distribution and is connected with it as we have
previously learnt.

13. Islam has formulated the legal principle of social security
as we will explain in the coming discussion. Social security plays
a great role in a specific sector, because an individual’s feeling
that he is given a puarantee on the part of the government that
the level of his social status, honour and dignity in life is vouch-
safed to him even if he fails or suffers loss in his undertaking.
This will act as a great psychological prop and increase his
enthusiasm. It will drive him to various ficlds of production.
It develops in him a factor to inventiveness and noval contrivance,
contrary is the case of one who lacks this guarantee and has not
the feeling of such a security. Such a man on many occasions
will draw himself from a kind of work and innovation out of
fear of probable loss which will threaten not only his wealth or
property but also threaten his life and his honour so long as he
will not find one who will guarantee him and provide him with
the means of his leading an honourable life in case he were to
suffer the loss of his money and wealth and were lost in the
whirlpool of a great sea. So, he has not the boldness and that
resplution which social security awakens in the hearts of indi-
viduals who live under its shelter.

14, Islam has declared as unlawful giving social sccurity to
able bodied men, who are capable of enpaging themselves in
economic activities, and has prevented them from living on alms.
By this, it has closed down upon them a way to run away from
fruitful work. This naturally will lead to recruit their man-power
to productive and fruitful work.,

15, Islam has prohibited extravagance and squandering. This
prohibition puts a limit to consumptive needs. It makes ready a
great deal of money for productive expenditure instead of
consumptive expenditure in the fields of extravagance and

squandering.
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16. Islam has made obligatory upon the Muslims to acquire
a sufficiency of the knowledee of all the arts and crafts whereby
life is regulated,

17, Nay, Islam is not satisfied with this alone. But has made
it a duty imposed upon the Muslims to obtain the greatest amount
of that, too, al the highest level, having general infermation in
all the fields of life, in order to facilitate the Islamic society’s
appropriation of all moral, material and spiritual means which
would help it in playing its role of leadership in the whole of
the world and whatever of the means as to production that may
be therein and their varigated possibilities, Alldh, the Supreme
says: And prepare agatnst them what force vou can [B:60),

Here the word “force™ which occurs in the Divine text
denotes unbounded absolute meaning, It includes all kinds of
power which add to or increase the ability of the nation of the
Cppmadt) suided to carry its mission to all the nations of the
world., Also, in the vanguard among lhose powers, are the moral
and material means for the growth and increase of wealth and
placing nature at the service of man,

15, Islam has cnabled the State to take leadership in all the
sectors of production by way of its pursuil of the public sector.
Obviously, by putting a greatl sphere of State property and public
property under expenmentation which the State carries out will
make from this experimentation a power directed and guided to
other fields. It will enable to similar projects of production to
seck guidance from the experience gained in these experiments
and to follow the best styles and modes for the improvement of
production and increase of wealth.

|9, Islam has conferred upon the State power and authority
to the utilization of it in the development of public sectors. By
this the State will be able to transfer a part of the total existing
man-power from private sector, saving it from its being dissipated
and will be able to ensure giving all of the available man-power's
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participation in the overall production movement.

20, Lastly, the State has been given — on the basis of
definite norms which we shall shortly examine from the coming
stages of the inquiry of the Islamic theory of production — the
right of the supervision over the operation of production and the
control planning of it, so as to guard against its following into cha-
otic disorder or a prey to high-handedness leading to paralyzation
of it and to causing of violent disturbance of economic life.

C. Economic Policy for the Increase of Production:

These are those services which Islam, as a docirne, has
rendered to the cause of the growth of production and the
increase of wealth, After rendenng these services to thal cause,
it has left to the State to examine the objective conditions and
circumstances of economic life, and make a survey and take a
census of whatsoever the natural wealths which exist in the
country, and take a comprehensive view of the reserved man-
power the society treasures and the difficulties and the life it is
living, Then in the light of all that, and within the terms of the
doctrinal limits, it will formulate an economic policy which will
lead to growth of production and increase of wealth, and con-
tribute to ease of life and comforts of living of the society.

On the basis of this, we will leamn the relationship of religion
with the economic policy which the State lays down and fixes
a scope of time of five or seven years or a more a less time for
reaching a definite objective or target at the end of that period,
Such a policy is not a constituent part of religion, nor its deter-
mination and formulation, a function of religion. The reason is
this: The policy is subject to change and modification with the
change of circumstances and the kinds of potentialities which the
society possesses as well as the nature of the problems and
difficulties overcoming of which may be inevitable. For, the
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inhabitants of thickly populated countries differ from the in-
habitants of the thinly populated countries with the wide bound-
ary lines, as to their respective possibilities and their respective
problems. Also, the modes of overcoming these difficulties and
the mobilization of these possibilities. Thus, for every objective
circumstance affects the determination of the policy which under
that circumstance should be pursued.

Therefore, it will be necessary for religion to leave the
laying down of the economic policy to the State to make deci-
sion which agrees with circumstances which surround it. Religion
will confine itself to formulate fundamental objectives and aims
for the economic policy, and its general limits and its general
religious frame, and it would be obligatory upon the State to
bind itself to it and formulate its policy within its frameworlk.
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WHY DO WE PRODUCE?

We were examining from the theory of production the point
on which there is a doctrinal unanimity between ideological trends
of different economic systems. We have made it a pivotal point
to start from in our approach to the study and examination of
the doctrinal differences in detail between these systems of
economics,

We have already leamnt that the increase and growth of
production and the maximum fruitful utilization is the funda-
mental prnciple of the Islamic theory of production. It is an
objective on which the school of Islamic system of economics
agrees in full with the school of all other systems of economics.

Though there is a unanimity between these schools on this
principle, yet they differ among themselves on the facets of
details and their ways of thinking about it due to their laws of
thinking and their cultural frame and mould as well as their
understanding of universe, life and sociely.

For example, there is a difference between them about the
fundamental objective as to the increase of wealth, and its role
in the life of man. So the question: Why do we produce? and:
What is the role of wealth? Every school has a particular answer
conformably to its ideological basis and its general outlook it has
adopted for itself.

We, in our study of Islamic doctrine of economics theory
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of growth, or for that matter at the time of our study on the
theory of any other doctrinal system of economic in that respect
will find that to know the system’s belief about the principle
of production is not sufficient. Rather than that we find we will
have to have a comprehensive knowledge of its ideological basis
of it which explains the conception of the doctrinal system about
wealth as well as the role. The past ideology plays, and the object
it lays down, since the growth of wealth adapts itself to its
ideclogical basis and its general outlook connected with it. [t is
indeed that the growth and increase of wealth differs acceording
to ils specific ideological basis from another ideological basis in
this respect, conformable to the framework and method of the
realization of it which the ideological basis will impese upon it.

For the sake of determining the ideological basis of the
growth of wealth, we cannot separate the economic doctring as
4 constituent part of a complete cultural complex from the
culture to which it belongs and the conceptions of them about
life and the umiverse,

It is on the basis of this we will choose the Islamic system
of economics and capitalist and study the conceptions of bath, as
well the part each one of them plays and the object cach of them
will pursue. But we will study them not only as merely two
syslems of economics but in addition to that we will study them
a5 two different cultural tendencies in order to present the
ideological basis for the increase of production from the point
of Islamic system of economics in contrast with the ideological
basis of the capitalist system of economics for the increase of
the production,

Now in the material culture which capitalism represents its
historical doctrinal economic facet, the production of the increase
of wealth is habitually regarded as a chief objective and a basic
goal because wealth is everything according to the criteria by
which the man of this culture regulates his life. He looks for no
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other goal or objective beyond it. He, therefore, strives to work
for the increase of wealth only for the sake of the wealth itself
and for the realization of the achievement of maximum material
comfort and well-being,

Likewise, capitalism looks about in the methods which it
adopts and the course which it follows, the attsinment and realiz-
ation of this objective for the growth of wealth as in whole and
apart from distdbution. It thinks the objective as achicved and
fully realized if the total wealth of the society increases irrespec-
tive as to the scope and extent of its dispersion in the society as
well as without any consideration of every member of the society
has obtained his share of the ease and confort which increase of
wealth has made available in abundance. Tt has on account of this
encouraged and promoted to employ industrial machinery in the
machine age of industry because employment of machinery helps
increased production and increase of the wealth of the society,
even if it rendered idle thousands of thoss who did nol possess
the new machine and led to the coliapse of small enterprises.

S0, the wealth is the chief objective in the material culture,
and the prowth in the capitalist sense is measured by overall total
increased wealth of the society.

In the capitalist thinking binds the difficulty of economic
with the scarcity of production and niggardliness of nature and
its refraining from response to man’s every demand. Accordingly,
the remedy of the difficulties is bound with the increase of
production and the maximum exploitation of the forces of nature
and its freasures by frustration of its resistance and by ifs
increased subjugation to man.

But Islam’s position is different from this,

Wealth is not the chiefl ohbjective of Islam, its seeking it as an
object notwithstanding, Nor does Islam look about the increasing
of production apart from distribution or on the basis of total
wealth,
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MNor does the economic difficulty arse from scarcity of
production, so its remedy will be for over all increase of wealth.

In what follows hersunder the stand point of Islamic system
of econoniics is given.

1. The Islamic Sense of Wealith:

The view of Islam about wealth as to what is connected with
Islam’s view about wealth as an objective. We can determine in
the light of the texts which deal with this side of it and try to
explain the Islamic realization of wealth.

We can divide these texis in two classes. The examiner of
thege texts will find, at the first blush, a contradiction between
them as to their ideclogical contributions about wealth, its
objectives and its role, But by the operation of putting together
of these contributions will revolve the contradiction of those
contributions and a complete sense of Islam about the increase
of wealth will take a concrete form on both scores.

Now the following traditions may be put in the first of
the two classes:-

a4, The Messenger of Alldh (s.a.w.a) said: “Riches are the

prime help to the fear of Allah (piety, fagwd).”

b. From al-lmam as-Sadig (a.s.): “The world is the most

excellent aid for the world hereaflier.”

¢. From al-Trmam al-Baqir (a.5.); “The world is the best help

to the seeking of the world — hereafter.”

d. From the Messeneer of Alldh (s.a,w.a.): "0 Allah bless us

and prosper us in the matter of bread, part us not from each

other. Had we not the bread, we would not have prayed; not
have fasted; nor discharged our duties to our Lord.™

¢. From al-lmam as-Sadiq (a.s.): “No good is the man, who

does not collect money in the lawful way whereby he saves

his honour, discharges his debts and discharges his obliga-
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tions to his near relatives.”

f. A man told al-lmam as-Sadig (a.s.): "By Allah I do seek
the world and wish it to be given to me.” The Imim asked:
“What do you wish to do with it?” He said: **l wish to meet
with my need, my children and family members’ need; to
spend it in the way of Alldh; to go to pilgrimage and perform
‘wmrah with the help of it.” The Imam replied: “This seeking
is not for this world. It is seeking the world-hereafter.”

g It is stated in the tradition: “He is not one of us who
renounces this world for the next world: nor he, too, who
renounces the hereafter for this world.”

The second group consists of the following traditions:-

a. From the Messenger of Alldh (s.a.w.a.); “He who loves

this world does harm to his next world.”

b. From al-Imam as-Sadig (a.s.): “The love of this world is

the head of every sin”

c. Also from as-Sidig (a.s.): “Far removed from Allih will

be that servant of Allah who fancies nothing but his belly

and his private parts.”

d. From Amir al-mu’minin, ‘Ali (a.5.); “The greatest help

to morality is abstinence from the world.”

It is easy for anvone to see the difference between the two
sets of traditions. In the first set the world, worldly wealth and
riches are stated to be the best help to the life hereafter, while
the second set it is stated to be the sunnah and chiefl part of
every wrongful and sinful act.

But this contradiction can be resolved by a process of
synthesis. Material wealth and its growth is the best help to the
life hereafter, and the main part of all the sinful act, because it has
iwo extremes and it is the psychological fame which brings to
light whether it has this extremity or that extreme. In the view
of Islam, wealth and its increase is an importnat objective, but it
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is an objective of means not an objective of end. Wealth is not
the chief or main ohjective which heaven has placed before man
on the face of the earth but as means for a Muslim to discharge
his role of vicegerency and to employ it for the sake of the
development of all the human powers and elevate man’s humanity
in all the fields, moral and material, So, the increase of wealth
for the realization of main objective of man’s vicegerency on
carth is the best help to the life hereafter, There is no good in the
man who does not strive for it. He does not belong to the fold of
Islam who as a bearer of the life mission abandons it and neglects
it. As for striving for increase of wealth on its account and for its
sake, as well as a main field which he is Lo pursue in his life and to
be absorbed and wholly occupied in doing so, well that is summit
and main source of all the wrongful and sinful acts. It is this
which removes man far from his Lord, the Nourisher, and which
requires to be abstained from.

Islam wants a Muslim to strive for the increasing of wealth
in order to gain mastery over it and to derive the benefit from it
as a whole, in its creation and not to let it get mastery over him,
surrender to it the rein of leadership and lo obliterate the great
objectives from before him,

Wealth and the modes of its increase which stands as a
screen between a Muslim and his Lord, the Sustainer, makes him
forget his ardent spiritual desires, disables him from discharging
the great mission of establishing and muintaining of justice, on
this planet, and holds him fast to the earth, lslam does not admit.
Wealth and the modes of its increase, which affirms Muslim’s
relation with his Lord, the Bounteous Lord affords him to
perform his acts of worship in ease and comfort, opens up before
him a wide scope for all his talents with powers of their develop-
ment and perfection and helps him to realize the ideal of justice.
Brotherhood and honour, this is the objective which Islam places
before Muslim and drves him towards it.
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2. Coordination of Growth Production with Distribution:

The view, connected with the capitalist ideology about the
increase of wealth, being at the process of the increase of wealth
apart from (its being) a kind of distribution. This view Islam
rejects and coordinates the increase of wealth with distribution
as an objective and the extent of ease and comfort of individual
members of the community, for the prowth of wealth in the
Islamic sense is an objective of means and not an objective of end
s we have learnt from the previous extract. Hence, unless the
operation of the increase of wealth participates in imparting wide-
spread dispersion of comform and ease among the individual
members of the community and affords them to fulfil the condi-
tions which enables them for giving free play to their choicest
natural gifts for the realization of their mission, without this, the
increase of wealth does not perform its goodly role in the life
of marn.

Therefore, we find that the letter which al-Imam “All (a.5.)
wrote to the Governor of Egypt in which he delimits the Islamic
programme, he should follow — at the time he wanted to speak
about the increase of wealth ag an objective of a pious society —
in terms of the words of the letter — he did not depict the heap-
ing up and accumulation of formidable pile of wealth but painted
a picture of ease and comforts of life reigning over all the mem-
bers of the society of the pious. He stated this to confirm and
lay emphasis on the fact that the growth of wealth is an objective
only as far as it is reflected in the life of the people and in their
means of living. But when wealth increases in away disconnected
from the life of people and mass of the people devote themselves
lo the service of its increase, and not the increase of wealth
devoled to the service of the people, then in such a case it
acquires a kind of idolatory and becomes an objective of end and
not an objective of means. The saying of the Messenger of Allih
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(s.a.w.2.) confirms it, explains this kind of wealth and wams
against the danger of it. The saying is this: “The yellow (golden)
dinars and white (silvery) dirhams will destroy you as they have
destroyed others before you,”

On this basis when Islam makes increase of wealth the
object of the society it sets up as its goal is the coordination of
the increase of wealth with the general ease, well being and
comfort of the people and refuses any mode of the increase of
wealth which interferes with its rcalization and which is detri-
mental to the people instead of being conductive to their comfort
and well being,

In the light of it, we can guess thal if Islam, instead of
capitalism, had held the rein of authority at the time of the rise
of steam engine, age of industry, it certainly would not have per-
mitted the use of the new machine which doubled and redoubled
production as far as il exposed to peril and put in jeopardy
thousand of manual artisans except after gaining mastery over
the difficulties which the machine would have entailed upon these
artisans, because giving permission of the machine for the increase
of production before having overcome these difficulties and the
misery, it would have cause, it would not be an objective of
means but an objective of end.

3. Islam's Conception of Economic Problem:

Lastly, Tslam thinks that the economic difficulties are based
on the actual conception of the affairs not arisen from scarcity
of material resources nor niggardliness of nature.

True. nature’s sources of production are limited and man’s
need are many and diverse,

Truly, our mythical society will enjoy unlimited sources
and the plentifulness of the abundance of air, safe and sound
from economic difficulties. No poor man will exist, therein for
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each and every man will be able to satisfy all of his needs in
this paradise,

But this does not mean the economic difficulty which
troubles humanity arises from the non-existence of this paradise.
Rather, the attempt at the explanation of it on the basis of it 13
nothing more than a kind of escape from the confrontation of the
actual reason of the difficulty capable of solution by projecting
its imaginary, raison d'étre, the solution of which is not possible
in any circumstances, to be a justification for the admission of the
conclugiveness of the solution and confines the proportionate
tregtment of it to the increase of wealth, as an operation, the
object of itself that subsequently will lead to the formulation of
the economic systern in the frame of the difficulty — instead of
discovering a system which will put an end to it, as capitalism
did when it projected the mvthical facet of the difficultv. It
appeared to it that as long as nature is niggardly or is incapable
of satisfving all the needs and wants of man, it is but natural for
these needs to conflict and interfere with each other and in that
case formulation of a system of economics which puts in order
those needs and limits what of them should be satisfied, becomes
inevitable.

Islam rejects to admit all that in its entirety and looks at
the difficulty from its factual soluable side. We find that solution
in holy words of Allah, the Supreme:-

Allah it is He Whao created the heagvens and the earth, ahd

sent down oul of heaven water wherewith He Grought forth

fruits to be yvour sustengnce. And He subjected to vou the
ships to run upon the sea at His commandment; and He
subjected to vou the rivers and He subjected to vou the sun

and moon constant upon their courses, and He subjected 1o

vou the night and day, and gave you of all you asked  Him.

If you count Allahk’s blessing, you will never number i,

surely man is sinful, unthanicful! (Qur'an, 14:32-34)
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These holy verses after exhibiting the sources of wealth
which Alldh has bestowed upon man assure that they are suffi-
cient for the satisfaction of man’s wants and needs and the
achievement of what things he asked for {(and He gave you of ali
vou asked Him). So, the actual difficulty did not arose from
niggardliness of nature or its inability of responding to man’s
needs, this only was created by man himself as the last portion of
the verse declares from man’s injustice and ungratefulness. (Indeed
man is the most unfist end the greatest of the ingrates). So man’s
injustice as regard distribution of the wealth and his ungrateful-
ness in respect of gifts of Allah, by a thoroughly complete ex-
ploitation of the sources favoured upon him by Allih, the
Supreme, are the two paired reasons for the life which the
miserable man has been living ever since the remotest ages of
history. Tt is possible to overcome the difficulty by the explana-
tion of it on the human basis and putting to an end to injustice
and ingratitude through éreation of cquitable relations of distribu-
tion and the mobilization of all the material forces for the
fructification of nature and the uncovering of all its treasures.!

L See, fqtisddund, vol.1, pt.2, pp.111-113.
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RELATION BETWEEN PRODUCTION
AND DISTRIBUTION

Does there exist any relation between production and
distribution?

It is a question in reply to which Islam and Marxist differ
fundamentally from each other on the doctrinal plane of econ-
omics.

Marxist affirms the existence of this relation. It believes that
every form of produciion presupposes, conformably to the law
of evolution and change, a particular kind of distribution, comn-
sonant with that form of production. It accompanies its growth
and its evolutionary change. When production assumes a new
form which does not agree in its movement with relations of
distribution which the previous form imposes, it becomes in-
evitable for these relations of distribution to vacate their place
after a conflict and bitter struggle for the new relations of distri-
bution. Coalesce with the dominant form of production helps to
development and movement. Thus, Marxism considers that the
system of distribution always [ollows the form of production and
adapts itself to its need. This dependence of the system of distri-
bution upon the form of production is an mexorable law of
history, unchangesable and unmodifiable. The basic proposition in
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the life is that he produces and production goes on and increases
continuously. And who are those who confer the right of owner-
ship of the means of production, and its distribution is accom-
plished on the basis of slave-ownership or feudal ownership, or
bourgeois-owhership or proletariat-ownership? All this is fixed by
the expediency and interest of production itself. Production
assumes, at every stage of history, the mede of production timed
to the distribution’s growth in its frame,

We have learnt this theory of Marxist with expatiation in
the first volume of the present book (fgtisddund) and were able
to draw from our study a conclusion contrary to the theory,
comyict it philosophically and scientifically as well as demonstrate
its failure of the historical interpretation of it.! Likewise, we have
learnt the standpoint of Islam about this theory and its rejection
of the dependence of distribution on the form of production.?

The Guidance of Istam to Guarantee the Equity of Distribution:

Islam when it denies the dependence of distribution upon
the form of production and the conditioning it confirmably to
the force of the natural law of history, as assumed by Marxism
does not sever all the relation (Islamic) between distribution
and the form of production. But in its(lslamic) opinion this
relationship between distribution and production is not a relation-
ship of dependefice in accordance with the law of nature, a
relation of which the doctrine presupposes. It limits therein
production to the account with distribution instead of adopting
distribution to conform in accordance with the needs of produc-
tion, as has been fixed by the Matxist theory.

The idea regarding this relationship stands on the basis of

1. See fgtisddund, vol.1, pt.1, pp.3-1 Q8.
2. See fgrigdaduni, vol.1, pt.2, pp. 1 14-124,
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the following points:-

Firstly: Islamic economic system regards the law (the norm)
which brings, as a permanent law, invariable and valid for all the
times and all the places. Tt holds unchangeably valid in this age
of electricity and atom, as it was held unchangeably valid in the
steam age and as it did in the age of wind-mill and manual labour,
For example, the law which says: ‘It is the right of a worker to
keep the fruit of his labour’.

Sccondly: Tt regards the process of production which a
worker executes, a phase of that general law in respect of distribu-
tion, reclaiming of a dead-land, disembowelling of a water-spring,
cutting of wood, extraction of minerals, all these are the Process
of production. But they, at the same time, fulfil the function of
the application of the general law of distribution on the wealth
produced. Therefore, the sphere of production, is then the
circumstance for the application of the laws of distribution,

Thirdly: That when the production raised its level and
its power of possibilities increased, the man’s domination OveT
nature would grow and then it would become possible for a man
equipped with forces of production to carry out his activity over
nature on a scale and scope wider and more extensive than the
spheres of production it was feasible for him before the growth
of production and the elevation of its level,

From the accounting of these points we learn that, the
evolution of production and the growth of its force would make
it feasible for the man more and more utilization of the phase
of the application of the general law of distribution in the colrse
of the process of production he is carrving on. This utilization is
likely to reach to a degree which will eonstitute a danger to
general balance and social justice; as it obtains in Islam.

Let us take the example of the revival and putting into
reclamation of a dead-land. Man in the manual labour age was not
capable of putting to tillage distant areas of land. Since the theory
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does not give permission of the employment of its execution on
that account, while he was not able to undertake with the help
of the indiginous materials, before the age of instrument recultiva-
tion of a dead-land except within specific bound. Therefore, it
was not within his power to make misuse of the phase of the
application of general law of distribution nor was it within his
power to take into his possession huge areas of land, in conform-
ity with the law which confers upon a reclaimer of a dead-land,
and the beht to the ownership, But the age of instrument mves
man the power of rehabilitating those hupge areas, and make mis-
use of the phase of the application of general law of distribution.
Under this circumstance puiding the application towards the
purpose  which comesponds with the Islamic ideal of justice
becomes inevitable.

From this arises the doctrinal relationship between produc-
tion and distribution in the Islamic system. In fact, it rests upon
the idea of directed application which defines production as a
process of application of the law of distobution, a limitation
which guarantees equily of distribution along with its consonance
with.the Islamic ideals and aims,

Islam embodies the phase of the application which limits
production in proportion to distribution, by bestowing upon the
State the right of interference to the Head of the State (walivyu
Tamr) as regards the application of the law and forbidding the
misuse of it (distribution). In the example which we have offered,
the Head of the State possesses the right of forbidding an individ-
ual from undertaking revival of a dead-land except within limits
which conform to the Islam’s idea of social justice. Likewise, it
lays down the principle of the State’s right of interference. We
will examine it, in detail in the future discussion of it.

Thus, we learn that the development and prowth of pro-
duction certainly impose upon the Head of the Islamic State the
duty of interfering in the guiding of production and the deter-
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mining of the spheres of the application of the general law of
distribution without touching the essence of the law itself,

This means that the principle of the State interference which
permits to its guidance of the application is the law by which
Islam ensures the fitness of its general law of distribution and its
consonance with its ideas of social justice for all time and
place.
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RELATION BETWEEN PRODUCTION
AND CIRCULATION

Production as we know is a process of evolving of nature,
natural material in the best form regarding man’s requirement, !

Circulation in materal sense means transport of removal of
thing from one place to another and circulation in legal sense
means — and it is this we propose to discuss here — all of the
commercial operations accomplished by way of barter contracts
sale, contracts, etc,

Obviously, circulation in the material sense is a variety of
process of production; for the transport of a thing from one place
to another on many an occasion creates a new use and signifies

1. In the traditional words, production is creation of a new use (of &
thing).

We have chosen the first definition of production because those who
know it in the second form, have fallen in meaningless generalization,
They interpret the use as a quality of a thing which makes it fit for
satisfying any need or requirement. They say it is not an intrinsic (sub-
jective) or extringic (ohjective) of a thing but is born merely by the desire
for it. Fven though this may arse from a false or erroneous estimation of
it, For instance, the desirg for nostrums (drugs) arsing from smmoneous
heliel about its effectiveness in protecting against infections or epidemic
dizeases,

Definition of production and use of a thing in this shape or includes in
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evolving a material in the best form or shape according to man’s
requirement, equally on the transport’s being vertical. For in-
staiyce, in respect of mineral works. They carry out the work of
removing the primary natural materials from the bowels of the
earth to the surface of it or the transport’s being horizontal, For
instance, removal of a thing to a place nearer to its consumer and
making handy delivery of it to them. Since the transfer in this
form is a kind of evolution to a better form, in respect to the
needs of man.

As regard circulation in legal sense, and the transfer of the
right of property from one to another — as we have noticed in the
commercial operations — it is a prescribed practical law which
must be realized; and it establishes its relationships with produc-
tion on doctrinal basis.

We can, therefore, study the view of Islam about the relation
ship between the production and circulation and the nature of
the connection which establishes it between them on the peneral
doctrinal lines.

The Islamic conception about circulation and its relation-
ship with production, doctrinally, does not only participate
directly in doctrinal conception but also plays an important part
in the formulation of the general policy about the sphere of
circulation and the filling of the lacuna which Islam has left to

the production, and individual’s work or convineing the common people
with the usefulness or curativeness of a definite thing because this thing
creates a new use of it and leads to causing the thing to enjoy the quality
of zatisfying the general desire in despite of the fact of the individual’s
performing no work on the substance,

This is the generalization which the traditional defimition sustains,
Therefore, we said that production is the process of evolving in the best
form of nature regarding man’s requirements, By this, the work depends
upon acquisition of the stamp-mark of production on the created usufract
aimed at a hit performance of a kind of work on nature,
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the State to fill according to circumstances,
Islami s Conception of Circulation:

The Islam’s conception of circulation which comes to light
from the study of the texts and prescriptive dicta of and the
general juristic trands is that circulation in Islam from the point
of principle is a sub-division of production and should not be
separated from its general sphere,

This Islamic conception to which allude to in respect of a
number of texts and prescriptions agrees fully with the story and
its mise historically and the local needs and requirements which
begot it

Circulation, most probably did not exist in societies in wide
sphere in which what they produced was sufficient to satisfy
their requirements for the reason that the man who live in this
self-sufficiency did not probably feel the need of obtaining the
produces of another individual in order to carry on a variety of
circulation and exchange with that individual, Circulation arose
in the life of man as a result of the division of labour which made
every man to begin to pursue in accordance with it, a particular
branch of proudction and to produce a quantity of that branch
of produce in excess of his requirement and to obtain his entire
requirement of a commeodity from the producer of that commod-
ity through the medium of exchange — his giving them their
requirement out of the commodity produced by him against the
commodities produced by them. Multiciplicity and divemsity of
requirements and needs imposed the system of the division of
labour in this form and subsequently led to the wide range
dispersion of the system of circulation.

The producer of wheat confines himsell te the production
of wheat, and defrays his requirement of wool by carrving a
quantity of wheat in excess of his requirement to the producer
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of the wool who requires on his part. He hands over to the
producer of the wool his requirement of the wheat and receives
from him against it the quantity of wool he desires.

We see in this manner that the producer of wheat is directly
connected with the consumer, likewise, the shepherd as a pro-
ducer of woaol gets in contact with the consumer of wool in the
operation of circulation without the medium of an intermediary,
in accordance with this manner the comsumer is always a producer
as regards to the other.

The wvared evolution of circulation gave rise to an inter-
mediary between the consumer and the producer. It comes to be
that the producer of the wool does not sell his wool directly to
the producer of wheat in our previous example but catches hold
of a third person who will play the part of the intermediary
between them. The third person will buy the wool not to consume
it for his requirernent, but to adopt it and render it for the hands
of the consumer’s receiving it. So instead of the producer of
wheat getting in contact with the producer of wool initially, it
comes to be that he meets this intermediary who makes wool
for the market and makes it ready [or sale, agrees with him as to
its purchase. From here begins the commercial operations. [ then
comes to be that the intermediary devotes a great deal of efforts
on the producers and consumers,

We learn, in the light of this, that in both periods of
circulation or transfer of ownership — the period of the producer
to the consumer and the period of the intermediary merchant — a
work of production was done on the part of one who transfers
the ownership of the commodity and receives the price of it. In
the first period the producer of wool carries out the work of
producing the wool himself, then transfers its ownership selling it
in consideration of a return, In the second period the intermediary
carries out the work of transferring the production to the market,
protecting it and make it ready to give it into the hands of the
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consumer, when he desires it. Thizs work is (also) a kind of
production as we have already learnt.

This means that the benefit or gain which a seller reaps
from transferring of the ownership for a return or compensation
— and it is what we now call il profit — was the outcome of a
productive work which the seller carries oul but was not an
putcome of the operation of the transfer itselif.

But the mastery of selfish commercial motives led to a
change and deviation of it from its natural form, resultant of
healthy, positive legal requirement and especially, in the present
day capitalist period. From that resulted the separation of the
circulation and exchange, many a time from production and the
transfer of ownership came to be an operation meant for itself
without any productive work on the part of the transferer
preceding it, which he carries out for the sake of acquiring
beneflits and profits, while trade was the source of these benefits
and profits as subdivision of production, it became a source of
merely being a legal process for the transfer of ownership.
Therefore, we will find in the capitalist trade that the legal
process multiplied in respect of one single property — thing,
following from the multiplicity of the intermediaries between
the producers and consumers for anything but in order that as
many of the number of the capitalist merchants possible may
acquire the profit and eamings from those operations,

It is natural that Islam will reject this capitalist deviation
because it is contrary to its meaning and conception in respect of
exchange and a look of it towards it as a component of produc-
tion as we have said above, That is why it treats and regulates
cases of circulation always with a specific look at it and tends, in
respect of legal systems of barter contracts, to a decisive course
in the direction of non-detachment of circulation from pro-
duction.
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Doctrinal Evidences on the Conception (of Circulation):

After seeking to understand clearly where the traces of
Islamic conception of circulation! could be found, it is easy to
glance at the conception in the doctrinal evidences of Islam and
in a collection of juristic prescriptions drawn together in the
upper-structure of the law of Islam,

Among the texts which reflect this conception and specify
Islamic look, is a text which occurs in the latter of ‘All (a.s.) to
his governor of Egypt Malik al-Ashtar. In the letter, ‘Al (a.5,) lays
for him a programme of work and specifies the concepts of
Islam, then says: “Then admonish with kindness merchants, men
of profession (artisans, industrialist) for the recommendation
given and enjoin on them to do good — the resident of them the
one troubled about his wealth, one who physically support, they
are sources of benefits, the means of public utilities, the importers
of far amay things and isolated dump places on your land, your
sed, your mountain and your plan whence one cannot combine
together and venture upon.”

It is obvious from this text that the class of merchant is put
in the same rank with the class of professional men, artisans and
industrialists and generalizes them all to be the sources of benefits.
Just as the merchant creates so also does the professional, artisan
or industrialist, and follows with the explanation of the benefit
or profit which the merchants create and the operations they
carry out the bringing of far removed things and cast out isolated
place, which men do not combine to venture upon.

The trade, then.is, in Islam, a kind of production and a
fruitful labour and his eamings therefrom is the result of not
only for an operation in its legal orbit.

I We had better devote this kind of conception with the Islamic trend
to distinguish it from lslamic prescrdptions.
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This Islamic conception is not merely the essential of cir-
culation denotes because it presents the basis in the light of which
the (Islamic) State fills the lacuna left to it to be filled within the
bounds of its capacities as hinted earlier by us.

The Juristic Trend Which Reflects the Conception:

As for the prescriptions and legislative enactments which
reflect Islam’s conception of circulation, we can find it from a
number of juristic texts and jursts’ opinions as [ollows:

1. In the opinion of a number of judsts like al-"Umani
ag-Sadiq. ash-Shahid ath-Thani and others: If a merchant, for
example, buys wheat but has not taken it in his possession; it will
not be permissible for him to make a profit through selling of it at
a higher price, but it will be permissible for him after he takes it
into his possession even though the legal transfer is completed in
the Islamic jurisprudence with the execution of the contract and
does not depend on any positive work thereafter, The merchant
becomes the owner of wheat even if he did not take possession of
it vet, in spite, of that it is not permissible for the merchant to do
so and acquire profit in respect of it by selling it at a higher price
as long as he does not take the goods into his possession, the
desire being that the profit should be linked with work as also to
exclude letting more trades being a legal fransaction a cover
of profit,

There are a number of traditions in which this opinion is
indicated:

In a report of ‘Ali ibn Ja'far, it is stated that he asked
al-lmim Miusa ibn Ja‘far (a.s.) in respect of a man who buys food.
“Is its sale permissible before he take possession of it?” al-
Imam replied: “If he makes profit then it is not valid before he
takes possession of it, But if it was by way of rawliyyah, that is
he sells it at the very price at which he purchased it without any
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profit, then there is no objection. »

2. In the opinion of al-Iskifi, al-‘Umdni, al-Qadi, Ibn
Zuhrah, al-Halabi, Ibn Hamzah and many other jurists: “If
a merchant purchases goods to take delivery at a different
time and pays the price thereof forthwith even in that case
it is not valid for him to sell the goods after the due date comes
to pass, at a higher price before he takes possession of the
quantity of the goods he has purchased, Now, if you purchase
wheat from the farmer, and it was agreed with him that he
will hand over to you the total quantity of the purchased
wheat after a month, you paid forthwith the price, it is not
valid for you after the passing of the month to sell it for more
before you take delivery of the purchased quantity of wheat
and avail of the legal process of the transfer for the sake of
acquiring new profit. You can, however, sell the goods at
the very price as you purchased it.”

The holders of this opinion rely upon a number of tra-
ditions, It is stated in a tradition that Amir al-mu’minin, ‘Ali
(a.s,) said: “He who purchases food or fodder to be given
to him after a fixed time, (makesa differed purchase). If iis
condition was not met with, and cash was taken, then he
cannot take anything but his principle, for, on this basis, he
will do no wrong, no wrong will be done to him.” In another
tradition reported on the authonity of Ya'gqib ibn Shu‘ayb
that: he asked alImam ag-5adiq (a.s,) about a person who
sells in advance a quantity of wheat and date for one hundred
dithams, when the time is npe, the man to whom he made
the advance sale comes to demand the goods he had purchased,
The man tells him: “By God, 1 have not more than half of
what T have sold to you. So if vou wish vou can take from
me half of the quantity vou purchased and half of the cash
money you gave me.” He (al-Imam) replied: “There is no
objection if he takes from him the cash as he gave it, that is
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one hundred dirhams.”!

3, In many of the prophetic traditions prohibition apainst
going out to meet the caravans (of merchants) and city-dwellers
selling for the desert-dweller. It is given in the tradition that the
Messenger of Allih (s.a,w.a.) sad: “No one of you shall mest
commercially outside the city nor city-dweller shall sell for the
desert-dwellers,”

Receiving or Meeting the Caravan of Merchants’ Means:

A merchant goes out of the city and receives owners of
commercial goods, buys the goods before they enter the city,
returns to the city and sells the goods to the people, And the city-
dweller’s selling for the desert-dweller means a city merchant
takes charge of the village people who arc advancing towards the
city, carrying with them their fruits and milk products, etc., buys
them from them sells and trades with them.

Clearly, prohibition against these two transactions bear the
stamp-mark of Islamic trend which we are trying to establish, The
prohibition is aimed at dispensing with the intermediary and the
parasitic part he plays by standing in front of the way of the
owner of the goods meeting face to face the consumers of the

1. These texts point only to the law when aimed at the prohibition occur-
ing therein; forbidding the buyer from selling whatever he purchases in
advance before taking possession of it after the due date befalls, at a
higher price. But if the texts mean a statemenl {explanation) of what a
buyer can demand if the sale contract is cancelled (broken) on the
authority of his right of option resulting from the failure of deliver of the
commodity on the part of the seller within the fixed time, then the
meaning of the prohibition in respect of it will be that if the goods which
the buyer purchased in advance are not delivered to him within the fixed
time, and the sale deed is cancelled then he has the right to the recovery
of the self — same price which he had handed over to the buyer before
hand. On this supposition, there remains from the texts faor the prohibi-
tion against selling it at a higher price before taking delivery.
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goods not because of anything except on the basis of hurling
himself between them. The intermediary here, Islam does not
welcome an intermediary undertaking which denotes no produc-

tive content of productive operation save more aim of exchange
for the sake of profit.
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FOR WHOM DO WE PRODUCE?

1 wish to project the position of capitalism about this
question to prepare, through comparison of the Islamic position,
thereby the answer from Islamic point of view with its specific
featurcs and characteristically distinctive stamp-marks.

Capitalist Position:

Capitalist system of the doctrine of economic in directing
production relies upon the price which determines supply and
demand in the free market. The free (laissez-faire) capitalist
system of economics is based on private enterprises. These enter-
prises are operated and run by individual and are subject to their
will and pleasure, Everyone of these individuals runs his enter-
prise and draws lines of his production conformably to his
interest and his desire to earn maximum amount of profit. It is
the sense and feeling of profit which conditions with every
individual his production and direction of his activity. Profit
follows the movement of price in the market. So, whenever the
ownier of the enterprise, gets information about the rise of the
price of a commaodity or an article he directs his attention to the
production of that commodity or article in bulk in the hope of
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earning ample amount of profit. It is obvious that the rise of the
price of an article or commodity in the market reflects in healthy
and sound circumstances, an increase in the demand for that
article or commaodity. It is this (i.e., the rise of the price) which
capitalism holds to be responsible for the bond of production
with demand, profit being an incentive to production. It is the
rise of the price which rules capitalist enterprises with profit and
it is the rise of the demand which leads to the rise of the price,
S0 the production, in the end, is directed for the sake of the
consumets and conditioned to their requirements which express
themselves in the increase of the demand and the mse of the
price. In the light of this, capitalist system replies to the posited
question. For whom do we produce? that the production is
undertaken on account of the consumers and for their require-
ments and is mutually related forward, backward and direction
wise with these needs and requirements,

Criticism of Capitalism’s Position:

This iz the conspicuous picture of the capitalist production
or it is the beauty picture in which the adherents of capitalism
seek to project incased in its florid frame in order to establizh
by proofs the mutual concord and the conjunction, under Lhe
shelter of capitalist system of economics, between two lines,
production and demand and their general movements,

But this picture, in spite of its being partially true cannot
conceal the crying contradiction, under the capitalist system of
economic (in the relation) between production and demand. It
does expound the mutual sequence of different links between
production and demand, but does not specify the purport of
demand nor does it uncover the capitalist conception to examine
this demand which lures arbitarily over demand and directs it
through the medium of rise in the price of commaodity.
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The fact is that dividend in the capitalist sense is a cash
interpretation of requirement more than its being a human inter-
pretation of it, because it comprises only of a specific part of
it — it is that demand which causes rise of price in the market,
that is, a demand enjoying purchasing-power and owning a ready
cash balance capable of satisfying it. As for those cash show
demands which are capahle neither of alluring or tempting the
capitalist markets, nor of raising the price of the commodity for
want of possessing the wherewithals to purchase it, their fate is
neglect howsoever importunate and necessary they may be. How-
ever, common and exhaustive for the one who demands must
prove his demand with the money he presents and as long as he
doss not present this proof, he has no right in respect of directing
the production more nor have the right of a *say’ in the capitalist
economic life, even if it springs from the core of human reality
and its over pressing needs,

Mo sooner we learn this capitalist conception of demand than
are dissipated at once all those golden dreams which supporters
of free (lgissez—faire) cconomic system, weave around the capi-
talist production and which they adopt them conformably to the
wants ind demands, because the purchasing power is increased
in the case of the fortunate few and reduced in the case of others
and the level of basis from which the majority of the capitalist
society 1s composad suffers a great decline. The cutcome of this
tormidable disparity purchasing-power — from the capitalist point
of view — will be that the demands possessing enormous pur-
chasing-power will obtain exclusive control of the direction of
production and dictate its will and pleasure to it, it being the
incentive which lures the owners of the enterprises, make them
lick spittle at what will lead to the rise of prices and to the denial
on account of this, the living need of the common man, for want
of its enjoving the tempting purchasing power,

When the demand used to enjoy enormous force, purchasing
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power will be able to attract from capitalist market the commod-
ity of necessity and luxury and article of amusement and means
of living in ease and luxury. While the indigent demands will be
unable to attract entirely necessary things, then that will lead to
the capitalist enterprises enlisting all their forces and employ them
towards those means of luxurious life and those inordinate greedy
desires for the salisfaction of which the variety of the inventions
and device of new luxurious article i3 ceaseless and persistent on
demanding articles of merry-making and means of enjoyment and
pleasure and the multiplicity of demand from the common people
exceeding in number for necessary pood and materals for the
maintenance of life continue to remain unattended to, except
within the bounds of what is put by for the big working hands.
In this way, the capitalist markets are filled with vareties of
goods and articles of luxury and pleasure while occasionally there
is a want ol enough quantity of a necessary commodity which can
be sufficient to full satisfaction of all.

This is the position of capitalism in respect of its production
and method upon which it relies upon in the determination of
its movement,

The Position of Islam:

As for Islam the substance of its position can be given in the
following points:-

l. Islam, to satisfy the basic needs and requirements of all
the individual members of the society, renders it obligatory for
social production to increase production by producing a quantity
of commodity capable of satisfying those wants and requirements
in a sufficient degree which would permit every individual to take
from it his necessary requirement. Unless the level of sufficiency
and the minimum limit of the production of the commodity
increases it will not be valid to direct the forces capable of
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increasing that level of sufficiency and the limit of the minimum
production of the commodity, to other fields of production for
want or neced itself plays a positive role in the movement of
production irrespective of the economic and cash balance power
of that want or need.

72, Likewise, also, Tslam makes it obligatory for social pro-
duction that it does not lead to extravagance and prodigality. Ex-
travagance or prodigality are forbidden in Islam, equally whether
it is ocenrred in an individual’s private expernditure or use or in
a public use or expenditure by the society in the course of the
movement of production, It is also forbidden (in Islam) for one
to wash the ground of his house with expensive perfumes, since
it is extravagance {israf), Similarly, it is forbidden to the society
ot — in other words — producers of perfumes to produce perfumes
more than the need of the society and its power of consumption
and frade, because the surplus production is a kind of extrava-
gance and waste of the wealth without justification.

3. Islam permits Imam’s interference in the production on
the following justificatory grounds:-

Firstly, in order to enable the State, to guarantee minimum
limit of the production of necessary commodity and the maxi-
mum limit which is impermissible to be overpassed. It is clear
that the running of the private projects in conformity with the
will and pleasure of their owners undirected centrally on the part
of the legal authority will lead to periods of complicated and mass
production to expose it to extravagance and wastefulness on one
side and to the prodigality to the minimum on the other side and
to guarantee the social production running its course between
the two limits of excess and paucity by supervision and direction
of it.

Secondly, for filling the lacuna according to exigencies of
circumstances. The zone of lacuna combines by its nature all
kinds of permissible activity. The Head of the State (waliyyu
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T-amr) has a right to interfere in any of them in the light of the
general aim and objective of the Islamic system of economy. We
shall give details about this zone of lacuna, its limits and its role
in our future discussion. The competencies conferred upon the
Head of the State to make interference with and supervision
over the movement of production, and determining and con-
fining it within the limit of the filling of the zone ‘of lacuna left
to the State, a part of its right.

Thirdly, the Islamic legislation concerning distribution of
raw natural materials (lit., riches) make, by its nature, room for
the State, to interfere and supervise the entire economic life since
Islamic legislation in this respect makes pulling in of direct labour
a basic condition for the appropriation of the natural raw
materials and the acquisition of special rght according to juristic
statement mentioned in some of the previous upper structures
of Islamic law, this will mean, by its nature, the impossibility of
an individual’s establishing a big project for the investment of
nature and its raw materials notwithstanding whatsoever of his
possibilities of it so long as he does not acquire his right to them
by direct labour. So, the process of the production of natural raw
materials and mining industries were assipned to be accomplished
with the legal authority regulating them to enable through it to
establish big enterprises for fruitful exploitation of those wealths
and to place them at the service of the Islamic society.

If and when the State's supervision over the mineral indus-
tries and the production of primary raw materials were completed
then it will have the indirect control over different branches of the
process of production in respect of economic life because most
probably they will be dependent upon mineral industries and the
production of primary raw materials, that it will be possible for
the Head of the State te enter various branches indireetly by way
of supervision on the first and basic stage of the process of produc-
tion, that is, the process of the production of the natural materials.
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CHAPTER THREE

STATE RESPONSIBILITY IN
ISLAMIC ECONOMY






I- SOCIAL SECURITY

Islam has prescribed to the State the duty of providing
social security in respect of the standard of living for all the indi-
viduals of the Islamic society., The State usually sets about dis-
charge of this important duty in two places. In the first phase,
the State furnishes an individual with an opportunity of a
generous share of fruitful work, in order that the individual may
earn his livelihood with his own labour and effort. However, when
an individual is disabled from doing work and earning his live-
lihood wholly by his own labour, or when in an exceptional
circumstances, the State is unable to afford him an opportunity
of work, comes the second phase wherein the State pursues the
application of the principle of social security by way of making
ready availability of an adequate amount of money to defray
the expenses of the needs and wants of an individual and to fix
a particular limit of his standard of living,

This principle of social security is set up on the two bases
of the Islam’s doctrine of economics and receives or draws its
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doctrinal (economic) justification from them both.

The first of these two bases is a public reciprocal responsi-
bility, and the other is, the right of the society to the public
resources ‘'of the State, Fither of these two bases has its limits and
its exigencies in respect of the determination of the kind of
wants the satisfaction of which should be guarantesd as well as
the fixing of the minimum standard of living which the principle
of the social security should afford to the individuals,

The first basis of the guarantee of social security requires a
guarantee for no more than the bare necessities of life and over
pressing needs and wants of an individual, whilst the second
basis of the guarantee of social security adds to that and makes
obligatory a guarantee of satisfaction of larger needs and higher
standard of life.

It is incumbent upon the State to practise guarantee of
social security on both of the bases within the limits of its
powers and competencies.

In order to determine the idea of the principle of social
security in Islam it is necessary for us to expound both of these
hases of it, their exigencies and legal proofs of them.

The First Basis of the Principle of Social Security:

The principle of public reciprocal responsibility is the first
basis of the principle of social security. Islam has prescribed it
for the Muslims as a ferdu '-kifavah (a common duty). It
constitutes the support of and maintenance of some people by
some other people. The support and maintenance of some people
by some other people is a duty incumbent upon a Muslim within
the bounds of his means and powers. He has to discharge it just
as he has to discharge all of his other duties.

The function which the State pursues in respect of this
principle of the common reciprocal responsibility of the Muslims,
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expresses, in fact, the State’s role of compelling its subiect to
comply with what the sharr'ah has charged it with and seeing to
it that the Muslims of their own abide by the laws of Islam and
its capacity as a ruling authority being charged with the applica-
tion of the laws of Islam and having power to enjoin the do's
and prohibits the don’ts of Islam is answerable in respect of its
charge and is vested with the right to compel forcibly every
individual under its rule to carry out his religious obligations and
his compliance with the execution of the task with which Allah,
the Supreme has charged him. Just as it has the right to compel
forcibly Muslims to go out on jidd, so in the same way it has the
right to compel them forcibly to discahrge their obligation in
respect of the maintenance and support of the disabled if they
refuse to do so, In accordance with this right, it is feasible for it
to afford social security to the disabled on behalf of the Muslims
and to impose upon them within the bounds of its means and
powers to render assistance with a sufficient amount of money
towards implementation of this guarantee and to make them
discharge their duty and obey the order of Alldh. the Supreme.

In order that we may know the limits of the social security
which the State will pursue on the basis of the principle of the
common reciprocal responsibility and are kind of wants it will
satisfy, we should ask to be shown some of the legal texts which
to this prnciple of the common reciprocal responsibility and
to determine in the light of it how much maintenance and support
is a duty incumbent upon the Muslims and subsequently the limits
of this principle of social security the State will pursue on this
basis,

It has come in a sound tradition on the authority of
Sami‘'ah that he asked al-lmdm Ja*far ibn Muhammad (as.):
“There i a group of people. They have excess (of wealth) while
their brethren are in severe needs, and zakdr will not suffice them.
Can they eat to their fill while their brethren go hungry! The
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time is hard.,” “A Muslim is a brother of a Muslim”, replied
the Tmam. “He shall not wrong him, neither shall he abandon
him in bad condition, nor deprive him, It is a duty incumbent
upon a Muslim to strive after, keep friendly relation, cooperate
with each other and be sympathetic to those in need.”

In another tradition (it is stated): al-Imim Ja‘far as-5adig
(a.5.) said: “Whosoever of the faithful denies a [aithful a thing
of which he is in need, while he can give it out of what he has,
or somebody else has, will arise (from his grave) on the Day of
Resurrection, with his face blackened, his eyes blinded, and hus
hands tied to his neck. Then will be said: "This man is a dishonest
who had committed dishonesty against AllGh and His Messenger.’
Then he will be ordered to Hell,” His being ordered to Hell,
obviously proves that the satisfaction of the need or want of a
brother believer is a duty obligatory upon a believer within the
limits of his means and capacity because a believer does not
enter Hell [or omitting what is not obligatory on him, which 15
his duty to do.

Though here the term ‘Adjah’ (need, want) in this tradition
oeeurs in a general sense, but in the preceding tradition it occurs
in the sense of a severe need, because the charge and guarantee of
a collective satisfaction of a want or need other than severe is
not an obligatory duty pon the Muslims,

From this it follows that it is a guarantee within the limits
of severe needs and wants when Muslims have sufficient provi-
sions in their possession and to spare, then in that case, they
cannot, within the term of the first tradition quoted herein above
leave their brother in privation, on the contrary it will be obliga-
tory to satisfy his need and afford him the means to relieve him
ol'il.

Islam has linked this guarantee of social secunty with the
general principle of general brotherhood of Muslims in order
to show that it is not a superior kind of income tax but a
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practical expression of the principle of general brotherhood of
the Muslims. It proceeds from it by its way of giving the pre-
scription a moral frame agreeing with its conceptions and values,
for a man’s right to support and maintain by some other man
receives its Islamic sense from his brotherly feeling for him and
from his feeling of that man’s inclusion along with him in the just
human family. The State carries out, within the bounds of its
means and powers, the protection of this tight. The needs the
satisfaction of which this right secures are severe needs, severe
needs by their nature mean bore necessities needs without the
satisfaction of which life would be difficult.

Thus, we know that the social security on the hasis of
reciprocal responsibility is confined, according to it, within the
limits of the basic needs of individuals without the satisfaction
of which life would be difficult for them.

The Second Basis of Social Security:

But the State does not derive its justification for the social
security, it exercises only from the prnciple of reciprocal respon-
sibility. On the contrary, it is possible, as we have previously
learnt, to show another basis for the social security. It is the right
of the society to the sources of wealth, On the basis of this, the
State will be directly responsible apart from the obligatory
support and maintenance by the Muslims themselves, for the
livelihood of the needy and helpless.

We shall firstly talk about the State’s direct responsibility
of social security and its limits according to the legislative texts
and then we will talk about the theoretical basis in which the
idea of this security is centered, that is, the right of the society
to the natural wealth.

As for the direct responsibility of social security, the terms
of this responsibility differ from the responsibility which the
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State exercises on the basis of the principle of reciprocal common
responsibility because this does not impose upon the State the
duty of the security of the individual's within the limits of his
basic needs only but impose upon it the duty of securing to the
individual's means of life in keeping with the standard of life the
individuals in Islamic society are living, since here the security
is a security of upkeep, and upkeep means affording an individual
means in keeping with the standard of living and lending help
to his maintenance of it. Here the term ‘maintenance’ is used in
its popular senses, the implication of which, whenever the Muslim
society’s general standard of living increases comfort and ease,
go with it. So, on this basis it is incumbent upon the State to
satisfy an individual's basic needs such as: food, shelter and
clothes, and its satisfaction of these needs will be on the side of
kind and quantity in keeping with the standard of living according
to the circumstances of the Muslim society. Likewise, it is
incumbent upon the State Lo satisfy all the needs of an individual
other than his basic needs, needs which enter into the Islamic
sense of upkeep according to the extent of the elevation of the
Islamic society’s standard of living.

The legislative texts, pointing to the State's direct responsi-
bility as to the social security are quite clear in their emphasis on
this responsibility and on the fact that this security is a security
of upkeep, that is, a security of affording the means of the
upkeep lo live upto the standard of individual members of the
Islamic society are living,

There is a tradition reported on the authority of al-Imim
Ta‘far as-Sadiq (a.s.) that: “The Messenger of Alldh (s.a.w.a.) used
to say in his sermon ‘Whosoever leaves behind him his loss, his
loss is my responsibility and whosoever leaves debt behind him
his debt is my responsibility and whosoever leaves his money it
is his food.” ™

In another tradition, it is stated that al-Imadm Misa ibn
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Ja*far (a.s.) said, defaming what is due fo him and what is due
from him: “*He is the heir of one who lsaves no heir behind him,
and he maintains one who has no means to maintain himself.”

In a report of Mdsa ibn Bakr (it is stated) that al-Imim
Misi (a.s) told him that one who seeks sustenance by lawtul
means in order to benefit himself and his family and children is
a mujahid in the cause of Alldh. Then, if he fails in that let him
seek to borrow in the name of Allih and His Messengsr (s.a.w.a.)
whatever he needs to feed has family and children. Then, if he
dies without discharging his debt then it will be the responsibility
of the Imam to discharge it. Then, if the Tmiam does not discharge
it, upon him will be the burden of it. Alldh, the Mighty, the
Glorious says: The sadagah are for the poor, the needy, those who
work on (collecting them) . . . (9:60); he is a begzar, o destitute,
a debtor!!

It has come in a letter of al-Imim *All {a.5.) Lo the Governor
of Egypt: “Thereafter for the sake of Alldh take care of those
from among the poor and the necdy, the miserable and the
crippled who have no means to supporl themselves. They are o
class of contended and courageous people. Allot for them a share
out of your bayiu T-mdl and a share of Islam’s best craps from

l.  The Imam’s quotation of this holy verse would not mean encompassing
the Head of State’s responsibility about maintenance and the disburse-
ment (of it) with a specific source of bayiu T-mdls (Public Treasusy)
revenue, namely, zakdt, This is because, the verse s not particularly for
the zakdr, but lays down a general tule concerning sedegaef of ail classes.
The verse therefors includes the money which the State gives to the help-
less and needy for it is also a variety of sodegah. Add to this that it is not
incumbent upon the Head of the State to spread out the zakdr to the eighl
categories mentioned in the verse under guetation, on the contrary, it s
permissible for him to spend it over some of ils categories along with the
text of the tradition reported by Mdsi ibn Bakr, affirms that if the Head
of the State did not discharge the debt of the man, it will be a heavy
burden upon him, and this is a special responsibility concernming security.
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every city, for the farthest removed of them is like that which is
for the nearest of them. You should surely call to your attention
to the right of everyone of them, pride should not divert your
attention from them. Indeed, you will not make lame excuse of
loss of a trifle for your numerous important orders. Do not
leave off vour care of them nor tuth away your face in disdain
from them.

“Then from among them who cannot reach you, he from
whom eves are swiftly tumed away, he whom people hold in
contempt and whose matters you missed let you employ your
trustworthy man of Godly fear and humility to devote themselves
to such a one of them and let them bring before you their matters,
then act in respect of them in a way that it will constitute your
plea to Allah on the Dday you will confront Him fot these from
among those under your rule and more in need of justice than
others. Look after the orphans, and the one enfeebled by age
who has neither the ability nor can toil for their own problems.”

These texts cnunciate quite clearly the principle of social
security, expound the responsibility of the State for the main-
tenance of an individual and provide him with the means of
its maintenance.

It is this principle of social security [or the application and
the pursuit of which in the Islamic society, the State is considered
directly responsible, .

As for the theoretical basis on which the idea of the
security of this principle, the belief of Islam in the right of the
society to the whole of the resources of wealths possibly con-
stitute it for all these natural resources have been created for the
society as a whole not for a group of people versus another
eroup ( . . Who created for yvou all that is in the earth, 2:29).
This right means that every individual of the society has a right
to the benefit of the natural wealths and to an honourable life
therefrom. So any one who is capable of working on any of the
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sectors for public or private, it will constitute a function of the
State to afford him an opportunity. within the bounds of its
ability, an opportunity of work, and he who cannot afford this
opportunity of work or is unahle to utilize the opportunity, then
availing of the benefit of the natural wealths by providing him
with the means of his upkeep to an honourable standard of life,
will be the responsibility of the State.

So the State’s direct responsibility in respect of sociul
securnty rests upon the basis of the common right of the society
to the natural wealths and constitutes a proof of the right of the
such of the individuals of the society who are incapable of
work,

As for the mode which the economic doctrine adopts to
enabling the State affording security of this right and protection
of it for the entire society including the disabled, it is the creation
of some public sectors of Islamic economics. These sectors are
fashioned from the resources of public and the State property in
order that these sectors may constitute on the rank (footing) of
zakd? — a security of the right of the weak, a barrier against the
strong people’s monopolization of the entire wealth, the State
balance on hand assisting with expenditure for the carrying out
of the social security and affording every individual the right to
an honourable means of living from the natural wealths. So, the
basis in the light of this, is that it is the right of the entire society
to benefit from the natural wealth .

And the idea (of social security) which rests upon this basis
in the basis of the State’s direct responsibility of affording to all
the individuals of the society, the helpless and the destitutes,
security of the means for the maintenance of an adequate
standard of honourable life,

While the doctrinal mode of the implementation of this
idea is the mode of public sector which the Islamic EConomics
has created, as a security for the full realization of all aims
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of this idea.

And the most striking legislative text about the declaration
of the basis of all of the economic doctrinal content, the idea,
the mode, is about the Qur'anic intersection in the sirah al-Hashr.
The relative verse of the sirafr specifies the function of “fay” ™
and its part in the Islamic society in its capacity of public sector.
Here is the text:

What Alldh has granted to His Apostle as ¢ ay’ from them

while vou didd mot run g Borse or camel, but Allgh gives His

dominance over whom He wishes and Allah is All-powerful.

And what Allah has granted His Apostle as a fay® from the

praperty af the peaple of the tawn belongs ro Allgh, to His

Apastle, 1o his (Apostle’s) family, to the orphans to the

traveller, a0 that [t may not be a thing rtaken by turns

among the rich of you . . . (59:7.

In this verse we find the declaration of the basis on which
the idea of social security is established, that is, the basis of the
right of the whole of the society to the wealth, (So that it may
not be a thing taken by turns amaong the rich of you) The verse
explains the legislation of the public sector of the fay'. It
fashions a mode of the security of this right. It forbids monop-
olization of the wealth by some people, it lays emphasis, the ne-
cessity of subjugating the public sector to the good and benefit of
the orphans, the poor and the wayfarer in order that all the
individuals of the socicty succeed in obtaining their right to enjoy
the benefit of nature which Allah has created for the use and
service of man,!

1. There are some traditions which differ from that in the explanation of
the verse, like the tradition which speaks of the revelation of the two
verses in respect of two different subject matters. It speaks of the first
verse, that it is about the foy’ and of the second verse that il is about the
hanimah (bootv) or about the khums of the ghanimah. But these tradi-
tigns are of weak authority as appearsd from the following chain of nar-
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So the basis, the idea and the mode, all of them are obvious
in this Qur’anic light.

Some of the jurists like ash-Shaykh al-Hurr have given their
legal opinion, that the State’s vouchsafe of the social security
is not particularly for the Muslims but even for a dhirmi (a non-
Muslim subject) who lives under the protection and shelter of the
Islamic State, grows old and is unable to earn his livelihood, will
obtain the means of his maintenance from the paytu Y-mal.
ash-Shaykh alHurr has quoted a tradition on the authonty of
al-lmim ‘“Alf (a.s.) that he passed by an old man who was begping
where upon Amir al-mu’minin {a.s.) asked: “What is this?” He was
told that the bepgar was a Christian, The Imim said: “You sought
to make use of him until when he grew old and is unable to work,
vou deny him his means of sustenance. Give him his maintenance
money from the baytu T-mal.”

rators. It iz, therefore, necessary for us to explain the two verses in the
light of their sppearsnce. The sppearance of both of them in the talk is
ahout one subject matter, that is about fa¥’, The first verse negativaies the
right of the fighters to the foy' for it is what is acquired without fighting
and the second verse specifies the place of the use of fay', that iz, the
directions in which the fay’ is spent. Evidently, the poor, the wavfarers
and the orphans being the ohjzct of spending the fay’ docs not negativaie
its being a property of the Prophet or the Imam by virtue of his position,
a5 the sound traditions have pointed out to that,

The sum and substance of those traditions after looking at the verse
along with them amounts to this. The feyis the property of the position
which the Prophet or the Imam occupies, and the place in which it 5 n-
cumbent wpon him to spend the fap’ 15 a thing which comes within the
orbit of the two headings which are mentioned in (he verse, namely, the
interest that have to do with Allah, the Prophet, his family, the poor, the
wayfarer and the orphans. By the specification of the place of expendilure
in accordance with the verse it is the generality of his statement. { He may
put to use where he wishes) as is in the tradilion of az-Zurdrgh, The lmam
may put it to use wherever he may wish, within the orbit of the limits the
haly verse specifies.
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When treating of the matter of social balance, Islam pro-
ceeded from two truths, one cosmical, and the other doctrinal
in order to formulate a principle of the State’s economic policy
for il.

As for the cosmical truth, it is the difference which cxists
between individual members of the human species as to their
diverse mental intellectual and physical [aculties and aptitudes.
They differ as to their endurance and fortitude and their power
of will and hope. They differ as to the keenness of their wit and
the promptitude of their intuition and as to their ability of
originality and invention. They differ as to the strength of their
sinews and stimina of their nerves and such other sustenances
ol human personality.

These incompatibilities are not, in the opinion of Islam
resultant from accidental occurrences of man’s history as is
presumed by fond lovers of the economic factor who attempt to
find in it the final cause of everv phenomenon of human history.
The attempt at the explanation of these incompatibilities and
differences on the basis of a particular social circumstances, or
a specific economic factor is a mistake. If it were possible to
explain a state or condition of a society in the light of it as a
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whole and it can be said that a feudal order of society a slave
system was begotten of an cconomic factor, as the supporters
of material explanation of history, then it will not constitute in
any circumstance a sufficient explanation of the appearance of
those specific incompatibilities and differences between individ-
uals unless the question as to why this man adopts the role of
the slave, and that man the role of the lord, the master, or the
question as to why that man happens to become keen-witted
capable of creating new things and that man happens to become
dull-witted, incapable of creating anything new, or the question
as to why these two individuals interchange their respective role
within the framework of a general order.

The answer to the question can only be made by assuming
the individuals are diverse as to their specific endowments and
their potentialities, before every social difference between them
in the class order of the society: in order to explain the differ-
ence between individuals in the class order and the designa-
tion of every individual to a particular role in this order, on the
basis of difference as regards their natural gifts and potentialities:
30 it will be a wrong statement to say that this man happens to be
keen-witted because he occupies the role of the lord in the class
order and that man dull-witted because he plays the role of the
slave in that order, because in order that this man oucupies the
role of the slave and that man attains to the role of the lord, the
existence of a differential between them to cnable the lotd to
make the slave content with the distribution ol the roles in the
form is indispensable. Thus, we are led in the end to the positive
conclusion of assigning the cause to the natural psychological
factors whence the personal differences between individuals as
regards their peculiarities and aptitudes.

Hence, the difference between individuals in an absolute
truth and not the product of a social framework. So. it is neither
possible for a realist theory to disregard it, nor for the social
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order to abolish it by legislation or by the process of an alteration
of the nature of social relationship.

This is the first truth.

As for the secornd truth of the Islamic logic for the treat-
ment of the matter of social balance, it 18 the (economic) doctrinal
law of distribution that it is work which is the basis of private
property and of whatsoever of rights to it. We have come across
this law and we have studied every detail of its doctrinal contents
in the discussions of if,

Mow let us combine these two truths in order to know, how
Islam proceeded from both of these two truths, for the sake of
the treatment of the matter of social balance, Indulgence towards
the appearance of the difference in wealth is the outcome of
Islam’s belief in these two truths. Let us assume, for example,
a group of people settle down on a land, develop it economically
and grow on it as a socicty establishing their relationship with
each other on the basis that work will be the sources of owner-
ship and on the basis that none of them will practise any kind
of the exploitation of the other. .. We will then find afier a while
differing in respect of their wealth according to as regards their
intellectual, spiritual and physical makings. These differences
Islam admits because they are begotten of the two truths in both
of which it believes at the same time and it sees no danger from
such a difference coming into conflict with social balance. It is on
this basis that Islam prescribes that the social balance should be
understood in terms of the acknowledgement of these two
truths,

From that Islam educes the statement to the effect that the
social balance would be a balance of the standard of living and
not in a balance of income among the individual members of the
society; and the meaning of the standard is that the money should
be present with and circulate among the people in a degree as
would afford each individual member of the society a common
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standard of life, that is, every individual member of the society
is afforded to enjoy living on a single standard of life with the
preservation of the degree according te which means of living
differ within a single standard of life. But it would be a differcnce
of degree, of the standard of living and not a difference of
contradictory standards of living like the vociferous contradictory
standards existing’in capitalist society.

This does not mean that lslam enjoins to create this state
in a moment but appoints social balance of the standard of living
an #im and objective which the State should strive best, within
the bounds of the means at its disposal and its capacity, to
implement and achieve it with different legal modes and methods
within the means it enjovs.

Islam accomplishes this aim, by putting pressure, from above
on higher standard of life with prohibition of extravagance
and by putting pressure with the upliftment of the people living a
lower standard of life from a lower to a higher standard of life.
With that different standards are brought closer to each other
till they are incorporated into a single standard. It does contain
certain degrees of differences in standards but does not comprise
of crying capitalist contradictory standards of living,

We have learnt that Islamic principle of social balance is
based upon 4 minute examination of the Islamic texts — an
examination which will make revelation concerning the belief
of these texts in the social balance as an aim, also, conceming
its giving the very content of this aim which we have expounded,
as well as concerning their emphasis on the direction of the
State as to the upliftment of the standard of life of the individuals
of the society living on lower standard of life, to strive almost
on an equal footing with one another.

It has come in the tradition that al-Imdm Muasd ibn Ja'far
(a.5.) menlions concerning specification of the responsibility of
the Governor of the State as regards zakdt,
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*The Governor should exact the zgkdrand meet the purpose
Alldh has directed him according to eight catepories of the poor
and the indigent. He should dispense it to them in their annuites
of such amount as would render them dispense with their needs
without difficulty and without dread. After that if there remains
any left over as surplus, it will revert to the Governor. But if
lhere is any shortage of it, and the amount of zakdtis insufficient
to meet their necds then the Governor would make up the
shortage by providing out of funds with him an amount which
would de to render themn dispense their needs.”

This text specifies explicitly that the aim and objective
which Islam trigs to realize is to render every individual member
of the society prosperous.

This is what we find from the words of ash-Shaybini
accotding to whal has been narrated on his authority by ash-
Shamsu “d-Din as-Sarkhasi, in al-Mabsizr, He says: “A Governor
should have Tlear ol Allah in spending monies of Alldh in their
proper place. It 18 not for him to leave off a needy man without
giving him his rightful share out of sedagah as much amount as
would suffice himself and his family, In case some Muslims are
in need, and there is nothing left in bavtw T-mal of sadagat, then
the Governor should give out of the kharay (land-tax) in bayiu -
midl what they are in need of. It will not constitute a debt on
sadagar of baytu ‘l-mdl, because as explained by us, khargj and
whatever revenue comss within its meaning is for the use towards
needs of the Muslims. ™

So, the prevalence of prosperity is the aim which the texts
place before the Im@m of the Head of the State. Now, in order
lo know the Islamic conception of prosperity we should specify
that also in the Hght of these texts, When we refer to them we will
find that the texts have appointed an end limit of prosperity for
giving zakat, It has permitted pgiving zakd/ to a poor till he
becomes prosperous and forbidden giving it to him after that as
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has come in a report of tradition on the authority of al-Imim
Ja'far as-Sadig (a.5.): “You may give to him zgkgr till yvou make
him prosperous.” So the prosperity. the abundance of which
Islam aims at for all the members of the society is the prospenty
which is made a line of demarcation between giving and not
gving of zakdt

We should again refer to the texts and search for the nature
of this line of demarcation hetween giving and not giving of
the zgkat, to know the meaning of "alghanivy " in lslam.

At this stage of deduction it is possible to make a discovery
about the nature of that line in the light of the tradition of Abi
Basir in which it has come that: “he asked al-Imam Ja'far as-Sadiq
{a.5.) about a man having in his possession eight hundred dirhams,
the man, a shoe-maker, with a big family, as to whether it is valid
for him to take any zekdt.” The Imam replied: “0 Abi Muham-
mad! does he make any saving out of the dirhams with which he
maintains his family?” “Yes™, replied Abu Muhammad. “Tf he
saves half of the amount with which he supports his family",
said the Imam “‘then he should not take zakdr. But if it is less
than half, then in that case he may take zakdr. And whatever
amount of zakdt he takes he may contribute towards the upkeep
of his family so as (o join them (on level) with people.”

In the light of this, prosperity of Islam would be a man's
enjoving as much of the means of spending upon himself and
his family as would join him to the common people and means
of living his life coming to be, on an equal footing with the
mutually recognized standard of life wherein there is neo diffi-
culty and no dread.

In this manner, we will come out from a chain of con-
ceptions to Islam’s conception concerning social balance and will
know that when Islam formulated the principle of social balance
and made the Head of the State (walivyu Tamre) responsible to
implement it by legal methods, expounded its idea concerning
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it and made it plain that it will be attained factually by the
mncrease of prosperity of all the individuals, The sharizh has
employed Lhis conception of prosperity to fix a line of demarca-
tion between the permissibility and impermissibility of zakdr
and has explained by other texts this line of demarcation as
that degree of an individual person’s Prosperous circumstances
of life which will join him with the people’s standard of life.
With that the tradition has given us the Islamic conception
of prosperity which gives us the information concerning the
principle of social balance, that it is directed towards the aim
of the increase ol prosperity of all the people and tegards
the prevalence of it as a basic condition of the realization
of the social balance. In this manner will be completed in
our brain a clear cut Islamic picture of the principle of social
balance and we will know that the aim laid down for the Head
of the State is the business of joining backward individuals
with a higher standard of life in the direction which will make
certain a general comfortable standard of life,

Tust as Islam has formulated the principle of social balance
it has taken upon its hand to furnish the State with the requisite
powers 1n order that it may exercise them for the application
of the principle of social balance in terms of these powers.

An essence of these powers can be given concerning the
tollowing mutters:-

Firstly: Imposition of continuously recovering permanent
taxes to expend them as regards the purpose of social balance.

Secondly: Obtaining the seclors of the State property and
the State’s tuming to profitable investment of these sectors for
the purpose of social balance.

Thirdly: The nature of Islamic legislative enactments which
regulates diverse fields of economic life.
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1. Impaosition of Permanent Taxes;

These taxes are zgkgt and khwms These two fiscal duties
were not planned for the sake of the satisfaction of basic needs
only but also planned for the treatment of poverty and for the
raising of the standard of life on which the poor live to the
standard of the life which the rich pursue in order to realize the
social balance as conceived by Islam.

The follpwing texts are juridical proofs of these imports
bearing to the objects and purposes of the social balance and the
State’s power and ability of the employment of them to that end.

a) On the aunthority of Ishaq ibn Ammar. He says: I asked
al-Imidm Ja*far ag-Sadiq (a.s.) if | may give a2 man one hundred
dinirs out of the amount of zakdr due from me. The Tmim said:
“Yes? I then asked: ‘Two hundred? He said: *Yes? | asked: “I'hree
hundred? He said: ‘Yes.” I asked: ‘Four hundred.” He said: ‘Yes?
I asked: ‘Tive hundred.” He said: *Yes | till he bszcomes self-
sufficient.” ™

b) On the authority of ‘Abdu *r-Rahmin ibn Hajjij. He said;
“T asked al-Imam Masa ibn Ja'far (a.5.) about a man whose father,
uncle and brother used to supply with provisions to meet his
needs, as to whether, in case they were not able to supply all the
things, can he take zakdt and enable himself to meel his needs?™
The Imam replied “There is no objection.”

¢) On the authority of Sama‘ah. He says: “‘I asked al-Imam
Ja*far ibn Muhammad (a.s.), ‘is taking of zakdt valid for a person
possessing a house and a servanl?’ The Imam replied: *Yes®, ™

d) It is reported by Abd Basir speaking about a person on
whom zakdr is obligatory but he is not well offin life. The Imam
said: *“He must be helped in feeding and clothing of his family and
children; he may retain something from it and give it to other and
he may share with his children whatever of the zakds he takes till
he joins them to the people (as to the standard of life)."”
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e} On the authority of Ishiq ibn ‘Ammar, he said" asked
al-lmam Ja'*far as-Sadiq (a.s.): * May | give 10 a man cighty dir-
hams from zakdr 7' He said: “Yes, and give him even more,’
I said: "May I give him one hundred?' He said:! “Yes, and make
him self-sufficient if vou can do so.' "

f} On the authority of Mu‘dwiyah ibn Wahab, he suid,
“I asked al-lmam Ja‘far ag-Sadig (a.s): ‘Tt is narrated on the
authority of the Prophet that giving of sadegah to the well-to-do
15 not valid, nor equally to persons of good means.” The Imam
said: "Yes, it is not valid for the well-to-do people.” ™

g) On the authority of Aba Basir, he said, “l asked al-
Imam Ja‘far ag-Sidiq (as): ‘An old man from among our
companion, called *Umar, a needy man, begeed ‘Isd ibn A'van
for something. ‘Isd ibn A‘van told him, “I have zakdt money
with me, but T will not give you anything from it, for [ saw
you purchasing meat and dates.” ‘Umar told him: “T gained
only one dirham out of two danigs therefrom. | purchased
meat and with two danfgs, | purchased dates and was left with
two danigs for my need . ** (The narration reports that
when the Imdm heard this story of ‘Umar and ‘Is3 ibn Afyan,
he put his hands on his forehead for a while, then lifted his
head) and said: ‘Allih the Supreme has looked into the monies
of the rich, Thereafter, he has looked into the State of the
poor and then fixed zakd? (poor-tax) such sum of the monies of
the self-sufficient as they would be satisfied with and if that
were not to suffice them. make it more for them. Nay! a self-
sufficient men should give a poor men such sum of money
as would enable him to eal, drink, cloth himself, marry, give

L, Il may be remarked here that the purchasing power of the dirhams in
the days of these texts was greater than the purchasing power of the
currency coins to which we apply in these days that name.
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sadagah and perform the haji.’ .

h) On the authority of Hammad ibn ‘Isi: That al-Imam
Misa ibn Ja'far (a.s.) said, while he was speaking about the share
of the orphans, the needy (mmiskin) and the wayfarer in the fhuns

- the governor shall dispense it among them according to the
Book (al-Qur’in) and the sunnah such amount annuities 48 would
eénable them to dispense with their needs, After that if there is any
surplus left, it will belong to the eovernor, However, in case he is
unable or the Ahwms falls short of su [ficing them for their yearly
needs, then he is liable to give them, out of the money he has with
him, such amount as would render them self-sufficient.

These texts enjoin giving as much out of zakdr and such
other money, as would enable an mndividual to join to the
standard of the people or as far as he would enable him to become
self-sufficient or according to different wordings which occur in
the texts giving to them such amount as would be sufficient for
their primary and secondary requirement such as: food. drink,
clothing, marriage, sadagah and hajl. Every one of these arc
directed to one subject, the bringing about of the prevalence of
self-sufficiency according to Islamic conception of it at all levels
of living standards,

In the light of this, we can limit generally the conception
of self-sufficiency and poverty according to Islam. According to it
a fagir (poor) is one who has not his satisfaction of his requisite
and supernumerary wants as far as the wealth of the country
would allow him; in other words. one who lives at a standard, the
deep chasms of which separates him from the standard of the

1. The preferred opinion voncerning the understanding of these tex|y is
thal they are directed to the aim of allowing the dispensation of zakdr in
terms they assign to 4 man in his capacity of a poor man not on the basis
of the application of the categories of persons in giving it in the way of
Allah and 1o that we can give the Islamic conception of g poor man,
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well-to-do. individuals of Islamic society, and the self-sufficient
(the rich) is he whose living standard such a chasm neither
separates him from it nor makes, satisfaction of his requisite and
supernumerary wants proportionate to the wealth and the material
advancement of the country, difficult for him irrespective as to
whether he possesses great wealth or not.

From this, we learn that Islam has not accorded an absolute
sense and fixed implication to all cases and circumstances of
poverty, For instance, it cannot be held that inability of satisfying
simple basic need constitutes poverty. But it has rendered manner
of living not of reaching upto the living standard of people a
meaning of poverty and the actual purport of poverty will be
enlarged commensurate with what raises the standard of living,
for, in such a case, lagging behind the pace of this rise of the
standard of living would constitute poverty, if, for instance,
people are accustomed to have an independent house of their own
a5 a result of the expansion of civilization and the flourishing
condition of the country a family’s not having an independent
house of their own in that couniry would constitute a kind of
poverty while in a country which has not reached such a standard
of ease and comfiort of life, a family’s want of an independent
house of its own would not constitute to be poverty,

This elasticity of the implication of conception of poverty
has 4 bearing on the idea of social balance, since if it were to offer,
instead of that, an invariably fixed import of poverty, an inability
as to the satisfaction of simple basic needs, and to make treat-
ment of fxed implication of poverty function of zakdr, etc. the
act of the creation of the social balance through it would not be
possible nor it would be able to bridge the chasm between the
living standard of (he beneficiaries of zakdr and the general living
standard of the self-sufficient people which poes on marching
forward, slowly and rising continuously following changes in civic
life and the overall increase of wealth of the country. So, the
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rendering of the elastic implication of poverty and self-sufficiency
and placing the institution of zakdr, eto., on the hasis of this
elastic implication with the power of the employment of zakat,
elc., is guaraniee for the good of the general social balance.

Offering an elastic import is neither extraneous to 4 purport
with which the prescription of the law is connected such as
elastic import of poverty, to which zakdr is linked nor will this
mean alteration of the prescription of the law, but will mean an
alteration in the presently existing meaning of this implication,

The science of medicine is an illustrative example of it, Law
has ordained learning of medicine as kifdyah® duty of the
Muslims. This duty is a permanent ordinance conneeted with a
specific import, namely medicine. But what is the import of
medicine? What does learning of medicine mean? Leaming of
medicine means, a study of special informations which fulfils, in
any circumstance, the condition as repards knowledge of discase
and the method of their treatment, These special informations
will increase with the passage of time in aceordance with the
evolution of knowledge and the perfection of experience, Then
those informations which constituted special informations yester-
day will not be deemed special informations today and it will not
be sufficient for a physician of today that he has mastered what
the expert physician of the age of the prophethood knew to
constitute in compliance with the ordinance of Allah in regard to
medicine. Hence, the elasticity of the import ef medicine is not
a change of the ordinance of law and if the physician of today
is different from a physician of the age of the prophethood, then,
it is reasonable for the import (implied sense) of poor man today
also, to be different from the imporl of a poor men of the agze
of the prophethood.
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2. Creation of Public Sectors:

Islam has not been content with permanent taxes which it
has planned for the secking of the creation of the social balance
but has rendered the State responsible for the disbursement of
public sector towards this object. It has come in the tradition on
the authority of al-Imim Musad Kazim (as.) that the Governor,
in case of the insufficiency of zakdr is liable to provide them out
of what he has with him as much as would do them till they
become selfsufficient,

The phrase ‘out of what he has with him, proves that he
can employ sources of baytu Fmdl (public treasury) other than
zitkdt towards the cause of the creation of the social balance by
the enrching ol the poor and the raising of standard of their
living,

The plorious Qur'in has expounded the part of fay’ which
is one of the sources of the revenue of the bayru f-mal It says:
Whar Alldh has bestowed upon His Messenger by way of fay’
from the towns” people belongs to Him, to His Messenger, to the
kinsmen, to the orphans, to the needy and to the wayfarer, o
that circulation of wealth may nor become confined in the hunds
of the wealthy amongst them, (59:7)

We have already learnt that this sacred verse speaks about
the object of the use of fay’ and puts the orphans, the needy and
the waylarer on a rank with AIah, His Messenger and the kins-
men. This means that the fay’ is provided for disbursement of a
part of it on the poor just as it is provided for a disbursement of
a part of it upon the common good connected with Allah and His
Messenger. The verse clearly indicates that the provision of fuy' for
the disbursement of a part of it upon the poor has for its aim ren-
dering the money to be in common use and to be found in posses-
sion of all individuals of the society and not be circulating among
the wealthy, especially to safeguard the common social balance.
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Fay” constitutes, in fact, what the Muslims have acquired by
way of booty from the unbelievers without fighting. It consti-
titues a State property, that is, it belongs to the Prophet or the
Imam in consideration of their position. Therefore, fap’ is
regarded as a class of anfal (booty - spoils of war). They are the
properties which Allih has rendered the property of the Prophet
and the Imdm in consderation of their position, such as waste
lands or mines according to a saving.

The term fay' is generally applied in legal technical terms to
anfal on the evidence of what is stated in the tradition of Muham-
mad ibn Muslim on the authority of al-Imam al-Bigir (a.s.). He
says! “Fagy" and anfal constitute of a land in the acquirement of
which there has been no bloodshed of whatever of the land has
been acquired from a people that has made peace or what has
been given with their own hand as well as the neglected waste
lands, and the bowels of the earth (mines), All these constitute
fay’. ... This text makes clear about the application of the terms
fay' to whatever of the other kinds of properties Muslims have
come into possession by way of an fal (spoil of war) and in the
light of this legal technical term will not be made special for
booty obtained without fight to be an expression as regards all
the sectors which come into possession ex-officio of the Prophet
or the Imam as administrators, !

On this basis, we can conclude that the verse has confirmed
the order of anfal in a general form under the name fa)" and by
this we leamn that in the shari‘ah, anfil is used to safeguard the
balance and responsibles of the circulation of the wealth among
all, as it is used for the common good, '

3. Nature of Islamic Legislation:

Thereafter, social balance in the Islamic society is indebted

1, We must add to that, that this verse, according o common under-
standing, is general and not particular,
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to the collection of Islamic juristic regulations in different fields
for which are divided in the State application for the safeguard
of the balance,

We cannot take up here the collection of all the juristic
regulations having their bearing on social balance and show the
relationship between it and them. But we can adequately refer to
Islam®s campaign against hoarding of cash wealth, abolishing
usury, enactmentl of the laws of inheritance, bestowal of powers
upon the State concerning abandoned lands withheolding of the
usufruet of the wealth for raw materials and so forth,

Now, Islam’s ban on hoarding and the abolishment of usury
penalizes the role of the capitalist banking houses in creating
disparity of social stratum and disturbance of social balance and
deprive them of their power of prowling afier the lion’s share of
the country’s wealth, a business which they manage through the
encouragement to hoarding and the enticement to interest of the
commaon people.

So, from the Islamic stand will result, of course, most likely
the disability of the individual (private) capital’s capacity of the
expansion of the fields of productive operation and commerce.
Now, as the individual's capacity expansion of industrial and
commercial projects in countries like capitalist countries depends
upen the capitalist banking houses which help them as to their
needs of finance with loans at a certain rate of interest. So, when
hoarding is banned and the taking of interest is made unlawful by
statute law, it will neither be possible for the banking houses to
keeping up money in their treasuries, in the shape of huge piles
nor to help individual enterprises with loans. Hence, the private
activities will keep within reasonable bounds in keeping with
generdal balance and leave, naturally, the working of big projects
to public properties,

The enactment of the laws of inheritance, according to which
the property left by the deceased will most likely be distributed

176



STATE RESPONSIBILITY IN ISLAMIC ECONOMY

among a number of heirs, his kinsmen, is another security of social
balance, since the distribution of such properties among the
deceased’s kinsmen accordingly as laid down in these laws will
lead to the continuous breaking up of these properties and will
act as a check on their accumulation, So, at the end of every
generation the collective number of the new heirs will most likel ¥
reach double the collective numnber of their erstwhile owners.

The powers conferred upon the State for filling up the zone
of lacuna left in the statute laws is also a security for the social
balance as we shall find in our coming talk.

Likewise, the abolishment of the productive development
of the natural raw wealths, which represents the position of the
starting point for the economic activity, leads to social balance
since it is the employment of the natural wealth which is the
main starting point of economic activity,

Now, immediacy were posed (laid down) as a condition for
the acquiring of the ownership of raw wealth obtained from
nature, as opined by some jursts, and exploitation of others to
that purpose be banned, the distributions of these wealth  will
have already been sharpened to the shape confirming social
balance and a small number of persons would have bheen digal-
lowed to exploit to service in this sphere, a matter which casts
seeds of contradiction and disturbance and blast the social balance
at the very beginning,
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THE PRINCIPLE OF THE STATE’S
INTERVENTION

The all comprehensive and wvmiversally general power and
authority which are gven to the State for intervention in econ-
omic life of the community will be deemed one of the funda-
mentally important prociples of islamic economic system.

The State’s intervention is restricted to the mere adaptation
of static (permancntly fixed) dicta of the statutory laws of Islam
but extends to the [lling of the zone of the lacuna in the Islam’s
statute laws, for on the one side it intervenes to urge upon the
communily adaptation of the static elements of the statute laws,
on the other side it devises the dynamic elements, as regards the
Islamic legislation, according to circumstances.

Im the practical sphere, the State will intervene in economic
life to guarantee the adaptation of those dicta of Islamic law
which are connected with the economic life of the individual
persons, for instance, it puls a check upon people’s transacting
business with interest (usury) or acquiring authority over land
without reclaiming it. Likewise, it carries out itself the dicta with
which it is directly concerned, for instance, it implements the
principle of social security and general social balance in accord-
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ance with the way Islam has permitted for the realization of
those principles.

In the legislative sphere, the State will intervene to fill up the
lacuna zone (gap) which the Islamic enactment of laws has left to
it so that it fill up according to changing circumstances in the
form which will guarantee the general aims of Islamic system of
economy and will realize the Islamic picture (shape) of social
Justice,

At the very early part of our discussion we have referred to
this lacuna zone and have leamnt that the study and examination
of it is necessary during the process of discovery since it enters
into the picture we are seeking to discover as the picture’s
dynamic element which gives it the ability as to the performance
of its mission and the union of its life on the practical and
theoretical plane, in diverse ages.

Why was Lacuna Kept?:

The idea of this zone of lacuna stands on the basis that
Islam does not offer its principle of legislative cnactment of the
laws of economic life as a fixed treatment or a phase (stage by
stage) system which history transmits it through interval of ages,
from forms to forms to a last and final form of the svstem, But
offers it as a theoretical form suitable for all ages. It is, therefore,
essenlially necessary to give this form completeness and compre-
hensiveness wherein to reflect changes of ages, inside the dynamic
element, assisting the form with capacity to adaptation in accord-
ance with diverse circumstances,

To take up the details of this idea, it is necessary for us to
determine the changing aspect of the economic man’s life and the
extent of his influence in the form of the legislative enactment
which regulates that life.

Now, here in the economic life there are man’s relationship
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with nature — the wealth — which are exemplified in his mode
of their production, and his control over them (the modes and
man’s relations) with man, his brother which are reflected in the
rights and privileges which this or that man has acquired.

The diflerentia between these two kinds of relationships the
first kind of the relation which man pursues irrespective of
whether he lives in society or apart from it. In other case, he is
entangled with nature in a clearly defined relationship limited to
his experience and knowledge, He chases the birds, tills the land,
exlructs the coal and spins the wool with modes at which he is
good, The establishment of these relationships between man and
nature docs not depend by their nature on man's existence inside
society bul society influences theése relationships, It leads to
pooling tugether of vamous experiences and informations and to
the growth of the human level of acquaintance with nature and
the man’s capacity of necds and desires,

As for man’s relationships with man, which are determined
by rights and privileges and obligations depend by their nature
upon man’s existence inside a society. So, unless a man does not
live in soviety, he does not proceed towards fixing his rights and
his duties. The right ol a man to the land he reclaims to produc-
tive use, and depriving of him of the right of acquiring gain
through interest (usury) or compelling of him to allow athers for
the satisfaction of their requirement of water from a4 well he has
opencd up, if there s any surplus after meeting his requirements,
all these relationship have no mesning except under the umbrella
of the society,

Islam. as we picture (conceive) it, distinguishes between these
two species (classes, categories) of relationship. It is of the opinion
that the relationship which holds between man and nature or
natural wealth change with the passage of time, following from
the problem which man confronts continuously, in the course of
his pursuit of nature and the variagated solutions by which he
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gains mastery over these problems. As often as changes his
relationship with, nature increases his control over it and his
power as to his means and modes increase,

As for man’s relations with his hrother, they are by their
nature unchangeable for they treat the problems essential and
permanent, no matter what disagreement there may be as to
their frame and their external appearance. Every society which,in
the course of its relationship with nature, pains control over its
wealth, will be confronted with the problem of its distribution
and determination of the rights of the individuals and soceity
in respect of equalily when its operation of production is at the
steam level and cletricity or at the level of hand-mill.

On account of this, Islam considers that the laws which
regulate these relations in conformity with social Justice, are from
theoretical side capable of duration and permanency for they
treal permanent problems as the law enacting principle which
says, for instance, that the special right to the resources of nature
i5 established upon the basis of labour, treats of the general
problem which is alike and same in the age of the simple plough
and in the age of complicated tools because the method of the
distribution is a standing problem of hoth the ages,

Islam disagrees as to this with Marxism which believes
doctrinally that man’s relation with man, his brother changes
in accordance with the change of his relation with nature and
links the form of distribution with the mode of production. Tt
refuses the possibility of the discussion of the problems of the
society except in the frame of its relationship with nature as we
have come across to our presentation of it and our criticism of
it in the first volume of the present book (g risddund).

It is, therefore, but natural, on this basis, for Islam to ofler
its prineciple of theory and law which is, as such, capable of
regulating the relationships of man with man in diverse dges,
But this will not mean a point for omissien of proper attention to
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the changng side, that is, the relationship of man with nature and
cast it out of reckoning. Since as much as the development of
man’s power over nature and the growth of his control on ils
wealth will elaborate or become bigger or more systematic, so
much man's danger to socicty will go on increasing and it will
place at his service and disposal new possibilities for expansion
and for the destruction of the form adopled for the social justice,

For instance, the juridical prnciple, which says that the man
who expends eammest and hard labour on a piece of land till it is
made fit for productive use for renewed cultivation is more en-
litled to have it than any other person is considered in the eye
of Islam a just principle because it is an injustice to put on an
equal footing the worker who expends his efforts on a piece of
land and another man who has done no labour on il. But this
principle with man’s power over nature and its development
becoming collaborate fuller and more systematic may become
his power of its exploration. During the period when a piece of
land was cultivated by antiguated modes, it was not feasible for
a man to manage on cultivating operation except on small spaces.
But after the growth of man’s ability and power and the abun-
dance with him of the means for husbanding nature to his control,
il became possible for a small number of individuals — those of
them to whom the opportunity was offered — to put to cultiva-
tion huge pieces of the open spaces of the land and to subjugate
them to their control with the employment of big tools and heavy
machinery, a thing which shakes violently to foundation of social
justice and upsets the work for the good of the society, so there
must be a juridical form in respect of the zone of lacuna, which is
able to fill it according to circumstances, so that a general per-
mission is given for the cultivation of the land in the first period
and individuals in the second age are forbidden performing of
cultivation operation except within limits commensurate with the
aims of Islamic economy and its ideas of social justice.
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It is on this basis that Islam has composed the zone of lacuna
in the juridical form by which the economic life is regulated in
order to reflect and keep pace with the dynamic clement, the
change of relationship between man and nature.

Lacuna not a Defect:

Ihe gap or zone of lacuna is not indicative of defect or
deficiency of the juridical form or omission of ZIVING proper
attention to some actually existing things and occurrences, On
the contrary, it expresses the comprehensibility of the form and
the power of the law to keep in pace with diverse ages because
the shari'ah has not left the zone of lacuna in a form which would
mean laclk of proper attention or g deficiency but has specified its
prescrptions for the zone of lacuna by giving every occurrence its
primary juridical property along with conferring upon the Head
of the State the power ta give it a secondary juridical property
according to circumstances, For instance, the cultivation of a land
by an individual is by its nature, an operation legally permissible
and the Head of the State has the right to forbid the carrying
out of it according to exegencies of time and circumstances,

The Juridical (Statutory) Proof:

The following verse of the holy Qur'in is the proof of the
conferring such a capacity of filling the zone of lacuna. @ you
who believe! Obey Alldh, obey the Messenger and those in
authority from among you (4:59),

The limits of the zone of the lacuna to which the ca pacities
of the Head of the State is enlarged include in the light of this
verse every act which in its nature is legally permissible. So that
any activity about which a legal text does not occur indicating its
unlawfulness or obligatoriness and the Head of the State is per-
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mitted to give a secondary property by forbidding or enjoining it.
So, when the Imam forbids a permissible by its nature, it becomes
unlawiul and when he enjoins it, it becomes obligatory. As for the
acts the unlawfulness of which is established by law in general, for
instance, interest (usury) the walivyu Tamr had no right to enjoin
it, or likewise, il the law of the shari'oh has ordered and act as
obligatory, for instance, as the alimony of wife is oblipatory upon
the husband, the walivyu lamr has no authority to forbid it,
because obedience to the walivyu -amr is taken to be granted to
be within limits which do not conflict with obedience to Allah
and His general commandments, so it is the class of action which
1s In their nature ‘mubdh’ (permissible, approved) in the econ-
omic life which composes the zone of the lacuna,

[llustrative Examples:

In the transmitted texts of the tradition, there are numerous
illustrative examples, of the waliyyu Tamr’s exercise of his powers
in terms of the zone of the lacuna. These illustrative examples
throw light on the nature of the zone, and the importance of its
positive role as to the regulation of the economic life on the
Islamic society, We, therefore, offer in what follows g portion of
those illustrations, supporting with the texts, the light they throw
and the positive role they play:-

a) It has come in the text that the Prophet prohibited the
surplus of water and fodder, It is stated on the authority of
al-lmam Ja'far as-Sadig (a.s.) that he sad: “The Messenger of
Allah (s.a.w.a.) gave an executive order among the people of
Medina in respect of watering of palm-groves, that the surplus
ol water and fodder shall not be forbidden.”™ This prohibition
i5 a prohibition of faram (unlawfulness) as required by usage
when we add up to it the opinion of multitude of the jurists to
the effect that forbidding of a man to another man a part of the
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surplus water and fodder which he possesses is not one of the
original unlawful things of the statutory laws like the forbidding
to a wife her alimony, the drinking of the intoxicants, we can
adduce that the interdiction issued by the Prophet in his capacity
of walivyu ‘lamr

It was the exercise of his capacity of finding the zone of the
lacuna according to the circumstances. The society of Medina
(city) was in great need of increasing their animals and farms
products, so the State imposed upon individuals to give the
surplus from their water and fodder to others for promoting the
animals and farm wealth .

Thus, we see that giving of surplus water and fodder is a
mubdl (permissible; approved) act and the State imposes il asan
obligatory duty (fakfif) for the implementation of the good (in
general) which was essential for it

b) An interdiction of the Prophet against the sell of fruits
before they are rupe occurs in the tradition about it on the
authority of al-Imam Ja‘far as-Sadiq (a.s.). that the question was
asked to the Imam aboul a man selling named fruits of a land and
all the fruits getting destroved, The Imam replied; A dispute like
that between people was carfed to the Messenger of Allih
(s.a.w.a.). They used to mention it, When he saw that they did
not give up quarrelling, he interdicted the sale of fruits till they
were ripe. However, he did not make sale of unripe fruits unlaw-
ful but interdicted it on account of their quarrelling.”

In another tradition, the Messenger of Allah (s.a.w.a.) is
stated to have declared: “The sale of unripe fruits is lawful, but
when it leads to dispute and disagreement no buying or selling
of the fruits is allowed until they are ripe.”

Now, the sale of the fruits before they are seem good is a
permissible act in its nature, and is commonly permitted. But the
Prophet interdicted it in his capacity as walivyvu ‘lamr this sale
to ward off the mischiefs and oppositions resulting from it.
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¢) at-Tirmidhi reports on the authority of Rafi* ibn Khudayj
that he said: “The Messenger of Allah (s.a.w.a.) interdicted us
from indulging in an act which was profitable for us, that is, if we
happened to have a piece of land to give in the consideration for a
part of the land-tax (&haraf) or Tor ditham.” He, also, told us:
“When anyvone of you possesses a plece of land, let him bestow
it upon his brother to cultivate it or let himself cultivate 11"

Mow, when we put together the case of this interdiction and
the agreement of the jurists on the validity of giving land on rent
in the code of the Islamic law in general and add to it the
numerous traditions cited en the authority of the companions
indicating the permissibility of giving the land on rent we would
adduce a clearly defined explanation of the fext occurring in the
tradition reported on the authority of Rafi* ibn Khudayj. It is
that the interdiction was issued by the Prophet in his capacity
as the walivyu "lamr and not as a common legal dictum.

So, hiring out at rent of a piece of land is one of the mubah
in its nature which the Prophet can forbid as an imposed inter-
diction in his capacity as the walivyu f-amr conformably to the
exipencics of the situation,

d) During the rule of al-Imam ‘Al (a.s.) came to Malik al-
Ashtar strong orders urging upon him to fix the limits of prices
conformably to the justifiable requirements, He has talked to his
govemor about merchants, has committed them to his care then
followed it with the observation: *And know with that — that
there are many who are excessively narrow hearted and abomin-
able miser, profiters, arbitrary in their buying and selling transac-
tions. That is a category of harmful person to the common people
and blameworthy for a povernor, so forbid them from hoarding,
In fact, the Messenger of Allih (s.a.w.a.) has prohibited from
indulging in it. And let buying transaction be a magnanimous
transaction by the scales of justice and let prices be not arbitrary
to either buying party or selling party.”

186



STATE RESPONSIBILITY IN ISLAMIC ECH INOMY

It is juristically clear that it is permissible for the buyer to
sell his commodity at any price he likes. The Islamic code of law
(shari‘ak), does not prevent by a general interdiction on the owner
selling his commodity at an unfair price. Now, the order of the
Imam by putting a limit on the price of a commodity and
preventing the merchant from his selling it at a higher price was
issued by him in his capacity as the Head of the State was by
virtue of a use (an exercise) of his power and authority about
filling the zone of the lacuna in consonance with the exigencies
of the social justice which Islam has adopted,
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B, [

EX AMINATION OF THE EXCEPTIONS
TO THE MUSLIM 'S OWNERSHIP
OF THE CONQUEST LANDS

The Rule of the Cultivated Land After the Enactment
of the Law of Anfal (Peacefully obtained Booties)

Among the jurists’ circles there exist an opinion which
discriminates between two types of cultivated lands acquired
in case of conguest,

One, the land, the cultivation of which, by the unbelievers
was being done before the enactment of the law of the Tmam
ownership of anfal including dead lands as when the land has been
a cultivated land eversince the pre-Islamic pagan times.

The other, the land, acquired in case of conquest, cultiva-
tion of which stems from a time later in date than the enactment
of that law, as when the Muslims conquered it in the fifticth year
of the hifrah (672 A.D.), and ils cultivation began after the rev-
elation of the Chapter *The Angels’, or after the death of the
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Prophet. For example, the first category of land al the time
of conguest by the Muslims is the public property, while the
second category is not owned by the Muslims is the property
of the Imim alone.

The junst research scholar, the author of the book al-Jawdhir,
on discussion of Fhums i his book, states: “By application of the
companions and the traditions designation of the Muslims™ owner-
ship of forcibly conquered land is meant a dead land which
unbelievers had reclaimed before Alldh made over grfal as gift to
His Prophet; and if not, it also belongs to him, even if it wasin a
cultivated state at the time of the conguest.” However, the jurist
scholar opposes that view on discussions of reclamation of dead
lands in his (same) bool.

The foregoing admission of the two points is the reason of
making juristically the distinction between the two types of
cultivated lands acquired in case of conquest. These two points
are as follows:-

a) After the legislation of anfal an unbeliever will not become
the owner of a dead land by reclamation, because according to
this legislation, the land will be the property of the Imim; and
the Imam would not agree to an unbeliever’s rehabilitation so that
he may become the owner of the land he rehabilitates,

) The Muslims will legally scize, on conquest, as booties
and take possession of only the properties of the unbelievers, not
the properties of the Imam which are in the latter’s possession
and control

From this, it mav be deduced that a dead land which an
unheligver rehabilitates after the enactment of the law of anfal,
will be the property of the Imim and the unbeliever will not be its
owner by rehabilitation, as the first point establishes. Therefore,
when the Muslims would conquer it, they would not become its
masters, because it is not a property of an unbeliever but a
property of the ITmam. They become the owner of only what they
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seize as booties from the unbelievers, as in the above-mentioned
second point.

This opinion which aims at making distinction between
these two lypes needs some clarification, because when we
examine the legislative texts which awards to the Muslims the
properties, including land which they have taken from the un-
believers by the sword we find ourselves between (wo hy potheses,
One hypothesis is that, properties gained hy conguest awarded to
Muslims may, according to these texts, be taken to be Bvery
property which was a possession or a phase of nght to possession
of it in the past, of an unbeliever: and the second hypothesis,
every property seized by conquest from under the possession
and control of an unbeliever, regardless of the nature of the legal
relationship of the unbeliever with the property.

Therefore, on the first hypothesis to understand these texts
it is necessary — in order to grant their application to the property
of the war spoils — to prove, in advance, that this property was
(formerly) the property or right of the unbeliever, then Muslims
have taken possession of the same by conquest.

Contrary to the first point, which denied the right of un
unbeliever to whatever dead land he rehabilitates, after the enact-
ment of the law of anfal we hold the opinion, that an unbsliever's
rehabilitation of a waste land appoints as a heir to the right to it
like a Muslim, even if the property right to it be that of the Imam,
in accordance with the text which says: “He who rehabilitates a
land is more entitled without any distinction between Muslim
and non-Muslim.”

In this light, Muslim’s conquest of a land will constitute a
ground for the transfer of this right [rom the unbeliever to the
community while proprietary right of the land will remain to be
that of the Imam and there will be no conflict between the two.

However, if we choose the second hypothesis. for the
explanation of the texts about ‘ghanimah’ properties, these texts
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will be inclusive of land which the Muslims seize as booties from
an unbeliever, even if they be not the properties of an unbeliever
or to which he holds a right belore the conguest, because the basis
of the Muslims right of possession is abroad, in this light, is the
seizure of the property from under the possession and control
ol an unbeliever and this is what was received,

Thas will lead us to the confrontation of the contlict between
the application of the texts regarding ‘ghanimah’ and the applica-
tion of the evidence of the Tmam’s ownership, because the land
which an unbeliever had rehabilitated after the enactment of the
law of gnfal and the Muslims had conquered it, thereafter, will be
considered subsumed as a land seized from an unbeliever by
conguest, under the texts regarding the ‘ghanimaf’ and conse-
gquently a common property of the Muslims, while it will be
considered subsumed as a waste land at the time of the enactment
of the law of anf@l, under the evidence of the lmam™s ownership
of a waste land, amd consequently his property,

In cases such as there, it is jurisdically necessary to determine
with precision to what extent the meaning of the texts suffer
conflict in order to stay adoption of the issue of the contlict
along with the embracement of the rest of the parts of the
meaning,

When we take into consideration the conflict here, we [ind
J@m’ in their statement is its point of concentration, that is, the
“ldm’ in the statement thal every waste land belongs to the Imam
and in their statement every land taken by sword belongs to the
Muslims, Now, Y@m” does not indicate ownership, by 1ts nature
but a special right, It includes ownership by application. This
means that the conflict is between the two Jams because they
indicate two different possessions. So the two applications are
cancelled and the root meaning of the jurisdiction remains
established since there is no objection to the supposition of the
two jurisdictions of the land which an unbeliever has rehabilitated
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after the enactment of the law of anfal and the Muslims’ conguest
of it thereafter.

One of the jurisdiction of the Imam’s jurisdiction at the level

of ownership and the other is the Muslims jurisdiction at the
level of (public) right.!

By this, we arrive at the same conclusion we arrived at, on

the basis of the first hypothesis.

Is Khums Excluded From Conquered Land?

The thing which remains for us to know 15 whether obligg-

tion of the khums is included from conguered land or is adjudged
entirely to the property of the Muslims without the exception
of the khums,

L.

Perhaps, a majority of the jurists hold the view of affirm-

In other words, the conflict is not, in fact, between allowing the gen-
eral application of the caption ‘ghanimaeh' because of the texts s
lim's ownership and the application of the caption ‘waste-land’ because
of the texts permitting theownership of the Imdm in order to determine
the obligation of removing the element of conflict, that s, the land shout
which we are speaking, either from the former texis direcily or from the
latter texts likewise. But the conflict is, in fact, between the application
of the “3m" in all these texts bacause it is these two applications which
Iead to the joining of two properties in one single owned property, and
the rule of conflict demands eradual cancellation to that extent and to no
more than that, So, the application of the Y5 giving the meaning of
ownership will be cancelled from either of the groups.of the texts and the
root meaning of the ‘fdm’® indicating special right will remain, In that
case, we will establish the Muslim’s right of the land about which the
element of conflict oceurs Ity the very dm”in the lexts of ‘Ehanimali’,
because to this extent there is no contradiction, And we will estahlish
the Imam's right on the land as the right of ownership by the ghove totally
showing that the entire land belongs to the Imdm because afier the canoal-
lation of the two specifics will he had to the total will be reference, Indeed,
it may be belisved comtrary to what we have stated that the presentation
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ation, in adherence to the applications of the textual evidence of
the &frums which demands inclusion of the immovable also.

Contrary to this, a group of the jurists hold to the negation
of the khums on the clalim that the applications of evidence of
chapimah must be excluded from it, in view of the evidence of
lhe application of the evidence of the Muslim’s ownership of the
conquered land which demands negation of Lhyms in respect
of it,

Ascertainment: The intended object of the supporters of
the view of the negation of khums of the conquered land adhering
ta the application of the evidence of the Muslim’s ownership of
it, may be ¢ither that of miving preference of this evidence to the
application of the evidence of one-fifth of the ghanimah, or it
may be that ol merely the projecling of the confliction between
the two applications of the two evidences and to be content with

of the proof of the ownership of the Tmim is the determined when there
grises conflict between the fwo groups of the texts, becasuse the com-
prehension (taking of the whole) in some of its text is given with the
article of penerality such as, in its statement (" Every dead land belongs
to the Imam'™) against the tradition of the Sferaf-land for their meaning
iz, lhe comprehension ol the whale in general,

The reply to it is that the application of the traditions of khara-land
docs not conflict with the individual generality inm its statement, every
dead land, but conflicts with its temporal application to what is after the
conguest, in the sense that the conquered cultivated land at the time of
conquest was an inner part of the proof of the Imam's property without
contradiction. Therefore, the side of the contradiction 1z, the temporal
application becauss of the proof of the Imam’s property, not the individual
generality, which is declarative and even to the extent of temporal applica-
tion 1 have informed that the reference of its two sides of the contradic-
tion of the contraction is precisely to the Ifm °y' application being a side
of the contradiction. Therefore, if the inexistence of the application of
dm’, which indicates ownership were assumed, there will remain no
contradiction, neither of individual generality nor in spite of the temporal
application.
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the dropping of cancellation of the negation of the proof of
fehiirms,

If the first is intended then it depends upon an evidence of
the Mustim’s ownership of the conquered lind being more specific
than the evidences of the Fhums of ghanimah, in order to he
preferred to it by specification. But his mere specification is a
matier of investigation because it is the essential pre-requisite
of the identification, if more specific be the main subject matrter
of one of the two evidences then the subject matter of the other,
the position of the more specific being firmly established, because
the subject matter of the evidence of the Muslim’s ownership is
the conquered land, and, the subject matter of the evidences of
the ghanimah is ghanimah and it is known that the conguered land
is more specilic than the natural ghanimah for it is 4 species of it,
But if the essential pre-requisite of the more specific be the
observation of all sides and condilions of intensive to the verdict,
then the relation of the position between the two evidences will ba
in respect of totality, because it will take difference of the subject
matter of ghanimah and the subjeci matter of the land acquired as
booty at that time, The subject matter of agreement between
them will be the seized land while the division between them will
be the khums of things other than the land. on the one hand and
other than fhums of the rest of the scized land on the other
hand,

Obviously, here there is no complete measure for the identifi-
cation of the more specific, rather, the situation will vary wilth the
variances of the occasions of legal practice (‘wrfan) as detailed in
the explanation of the usil (principle) of jurisprudence.

But if the second is intended, that is, the projection ol the
contradiction between the two applications of the two evidences,
and the obligation of cancellation and the admission of there
being not more specificness, then it may be replied, that if
contradiction is given up then giving of preference of the applica-
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tion of the evidences (texts) of khums of ghanimah to the
application of the evidence of Muslim’s ownership of the con-
quered lands can be held for two reasons:-

One of the reasons is, that in the evidences of khums, there
is a verse of the Holy Qur'an which occurs in respect of khums,
We have ascertained in the right place, that the opponent of the
Holy Book, for instance, in respect of totality will fail as an
arpument, in the matter of agreement and the Quranic totality
or absoluteness will be preferred to it in accordance with the
imperative texts with the discarding of what conflicts with the
Holy Book.

The second reason is, that the implication of the evidence of
Muslim's ownership due to the top of agreement, 15 in general and
by the preludes of wisdem and philosophy (the Prophet’s saying),
while implication of the whole evidences of the khums of ghani-
mah due to the conguered land in totality: like the report of the
tradition by Aba Basir (“Everything fought for on the attestation
that there is no god but Allah™) is subject to Khums, Likewise, the
holy verse of the Glomous Qurian, As For the tradition, it begins
with the particle of totality %ufl’, while as for the holy verse,
though it does not contain the particle of totality vet the phrase,
“every (hing” in the holy words: and kmow that every thing
wihich you seize ags booty takes the place of the particle of totality
as regards the mecaning according to Islamic legal practice form
applying onesell to the verse Tor the comprehension of its literary
meaning and the verbal totality is given preference, in situation of
conflict to the preludes of wisdom established without exception.

Thus, we learn that the reply in answer to the adherence to
the application of the evidences (texts) of ghanimah, needs
another approximation,
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The Ascertainment:

The uncertainty of the imposition of the khums on con-
quered land as we have found in our discussion of it in this book:
and that is because in the ghanimah traditions, there is nothing
which is fit for inferring from it by the application of it to the
proof of the imposition of khums on the conquered land except
the above mentioned tradition reported by Abi Basir. because
other traditions, in fact, are in between being either weak of
authority like the traditions of confinement of Khums in five
things, or discarded in confliction, like the tradition reported by
Ibn Sindn: “No khums except in special ghanimal (spoils of wan)™
or hemmed in by special link other than land of the ghanimah,
like the traditions on the extraction of ihyms of the chanimah |
and the distribution of the rest among the participanls of war,
because the distribution (of the spoils of war) armmong the par-
icipants of war, indicates that their oceurrence is in respect of the
movable spoils of war,

Thus, we learn that the application of the tradition of Abd
Bagir added to the holy verses is limited to ghanimah. These two
applications are the prop of the proof or the certainty of the
khvms, but nothing comes about from the two upon their later
ascertainment.

As for the verse, it is that its subject matter has been ex-
plained in the sahif (sound) tradition reported by Ibn Mahzivar
as the profit a man acquires. In the light of this explanation, the
subject matter of the verse would be an expression of private
profit, while the evidence of the Mushm’s ownership of the
conquered land excludes it from its being a private profit. So.
the subject matter of ghanimah cannot apply to the meaning of
the interpreter in gafiih. Hence there remains no application for
the verse which implies the forcibly conquered land.

As for the tradition reported by Abi Basir, it will be replied
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from Lwo sides.

One, that the holy verse in view of the true tradition report-
ed by Ibn Mahziyir, which explains it will be restricted to the
tradition reported by Abd Basir, inasmuch as when it applies to
the property, the caption of profit, and that is because the verse
demands Lhat the Khums be established with the caption of profit
and tradition reported by Aba Basir demands that it be confirmed
by property being the property fought upon. Rather, it has to do
with the caption of profit in that respect, Therefore, either of
them, in accordance with the need of its application, implies that
the caplion taken from it be the entire subject matter of the
khums of the ghanimah. With the revolving of the matter in the
mind between the two applications of the tradition, lifting of
hand from the application of the tradition reported by Abud Bagir
restricting it to the caption taken (. m it, that is, profit: and that
is because the restraint, without exception, is there: and the ne-
cessily of non-interference of the caption of profit directly in the
matter Khums of the ghanimah leads either to the removal of the
khums of the ghanimah from the application of the verse and turn
it to other sources of khums, or, o the necessity that the Verse,
even if it implies to the khums of the ghanimah, s nothing but a
caption taken {rom it, that is, the profit, and it has nothing to de
wilh this subject matter of Khwms at all; and both cases are
invalid,

As for the removal of the khums of the ghanfmah from the
application of the verse, it is obvious that the khums of the ghani-
madht is a sure Divine Decree from the verse because it is the source
of the sunnah of the Prophet and his application of it. So, thers
can be no necessity for the removal of it. As for the caption taken
from the subject matter of the verse, that is. ehanimak , in the
sense of private profit, that too is invalid, because when the
matter runs between the discussion of cancellation of the caption
taken s regards either of the two evidences (texts) directly on the
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basis of objectivity restriction of the deduced caption taken in
respect of the other proof it will be allocated to the second and
in the place of the im perative, likewise. So, there is no gscape
from the obligation of restricting the subject matter of the trudi-
tion reported by Abil Basir to the caption of profit.

However, if it is said that this also makes cancellution of the
caption taken from the tradition reported by Aba Busir impera-
tive, that is, the caption, what is fought upon (spoils of war)
because profit in itself is an essential pre-requisite of the khums
even regarding of source other than those fought upon, (spoils
other than war booties acquired from the enemy without blood-
shed),

We would say: It does not make it imperative, on the
contrary, caption of fighting the subject matter of the inner core
of the khums of the ghanfmah to the extent of the caption of the
thought of capital as regards the subject matter of the khums of
the mines and its effect is the proof of imposition on Property in
its entirety without the exception of the provision contrary to the
caption of the profit alone, that is, the basis of the pre-requisite
essential of the khums  after the exception and not for the whole.

It clearly follows from this that the restrainl as to the
application of the tradition which nesds the caption derived from
it to be the whole of the subject matter, makes cancellation of
the caption derdved [rom the verse in respect of the Hhuams of the
ghanimah directly necessary or the restricting of the application
of the tradition to the verse after the exposition and the necessity
that the subject matter of fehums consists of fighting and the
veracity of the caption of profit. There is no danger therein
{object of precaution) of the giving up of the caption directly.

S0, if that is proved the reasoning by the tradition [alls
down because the caption of the private profit will not apply to
the land after its being a public endowment for (the benefit of)
the Muslims to the Day of Judgement.
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This is the whole of the first sides of the reply to the
reasoning with the tradition reported by Abi Basir.

As for the second side, the gist of it is:

That the application of the tradition reported by Abi Basir
conflicts with the (raditions implying their application to the
ownership of Muslims for the whole of the conquered land. The
lands so acquired are of two kinds. One, the land taken by sword
and the other of the green land (Tragian land).

As for the first kind of the relution between it and the
tradition by Abi Basir being on the assumption of totality is
subject to it and il cannot conflict with it because the application
of it is by the preludes of prophecy, while the totality of the
tradition by Aba Basir is declaratory.

As for the second kind, as the caption of il is arable land
(Iragian land) it is a mark of a land which is limited abroad, So its
implication will be by verbal appearance, not by the prophecy,
and at such a lime it will be good lor conflict with the tradition
by Abi Basir. This means that the tradition by Abd Basir will
only happen to be a side of conflict in the first grade with the
second kind particularly and after the elimination of both sides,
the shift will amount Lo the first in its turn without (anv) conflict,
because the fimst kind in view of itself subject to it, due to the
basis of totality in the tradition of Abi Basir. It is impossible that
it will come to be a side of the conflict with it in the first
grade so that it will fall (be eliminated) with its falling (elimin-
ation ).



—2_

DISCUSSION ABOUT THE INCLUSION OF
WASTE-LAND OF CONQUEST IN
THE LAW OF THE TAXLAND

It is stated, as in ar-Riydd that the texts indicative of the
fact that the waste-land from a part of anfal is a property of al-
Imam, come in conflict on the basis of direction in respect of
totally with the previously mentioned texts indicative of the fact
that the land acquired by sword belongs to the Muslims, and the
confrontation of the conflict is the waste-land conquered by
force, because as a waste-land the texts of the Imam’s ownership
of the tax-land imply it and as force is subsumed under the lexts
of the Muslim’s ownership of the tax-land according to the saying,
‘what is seized with sword belongs to the Muslims’, So, what is
the jurdical justification for the taking of the texts of the Imam’s
ownership and the applying them to the conquered land, when
they are waste-land and disregarding the texts of the Muslim’s
ownership and applying them (to it).

It may be answered to this objection that the subject matter
of the texts of the Muslim’s ownership are the properties which
Muslims seize as spoils of war from the unbelievers. The seized
spoils from the unbelievers are the properties which the un-
believers are the properties which the unbelievers owi, whereas
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the waste-land is not the owned property of anyone of them.
They own only the land which they cultivate, so the waste-land
is then the subject matter of those texts,

This reply is valid only on the basis of the first of the two
hypotheses, which we have previously mentioned in the first
appendix in respect of the subject matter of the texts of the
ghanimah. But if we take the second hypothesis and say that the
ghanimah 1% what is seized by sword is abroad, then in that case
the application of the subject matter of the texts of the ghanimah
does not depend upon the seized property on the basis of its
being 4 property of an unbeliever but the property being under
the control of unbelievers will be sufficient for its application,
s0 as to take it from them.

Therefore, every property seized in the war from under
the posscssion and control of an-unbeliever would constitute
ghammakh, whether it be or not be the property of any of them.
Now, it is obvious that a waste-land in the unbelievers’ country
will be regarded as being under the control and possession of the
unbelievers of that country. So, by its occupation, on the part
of the Muslims will confirm the [act that it was taken by sword
even if it wus not the property of a definite enemy. So, the
conflict is towards totality as regards is being established.

For all that the texts of the Imam’s ownershap are submitted
for the following technical reasons:—

Firstly: The texts of the Imim's ownership can be classified
under two sets. Those which occur with the wording, *lands which
are waste-lands’ belong to the Imdm: and those which occur with
the wording, ‘lands which are ownerless belong Lo the Imam’.

Clearly, the second set of the texts of the Imam’s ownership
cannol conflict with the text of tax-lands indicating the ownership
of the Muslims, on the level of the first set in order to eliminate
both sets in situation of conflict at the same grade. And, it is
because the texts of the tax-lands prove (are indicative of) the
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Muslim's ownership of the conquered land, governing. So, such
term the second set since they separate the land from its being
a land having no owner and makes Muslims its awner,

Therefore, it is impossible for the second st in such g case
to happen to be the side of the conflict with the traditions of
the ownership of Muslims because the governed will not contra-
dict the evidence of the governing. The outcome of it will he
that the conflict in the first grade centres upon between the
texts of the ownership of the Muslims and the first set ol the
texts of the ownership of the Imam: and alter the falling in suc-
cession we will get to the second set of the texts of the OWHEE-
ship of the Imam without the conflict (contradiction} only if hy
the addition of a declaratory istishab (the secking of link — ie.,
to something which is known and certam) which trains its sub-
ject matter which is the non-existence of ( absenee) of the
owner of the land,

Secondly: In the texts of the ownership of the Tmam, there
are terms which indicate exhaustivensss of the totality of the
ownership, like the saying, ‘every land which is waste-land
belongs to the Imam’. Whereas, the texts about the tax-land in-
dicate the ownership totally and total is preferred to the absolute
when the capital between the two is in respect of the direclion
of the totality.

Thirdly: If we admit the elimination of the two parts of
the conflict, recourse to the above-mentioned total ownership
of the Imam will become incumbent, as stated above that the
whole of the land is the property of the Imam because this total-
ity is apt for the autherity after the gradual elimination of the
conllicting texts.

Fourthly: If the two sets arc eliminated and if we disregrd
the above-mentioned competent authority the istishdah, & com-
petent authority is made possible because the waste-land was the
property of the Imdm before the Tslamic conquest of the country
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in accordance with the texts of the Imam’s ownership of the
waste-land, and implies Muslim’s ownership is of it only by
conquest in case of the assumption of the guarded elimination
of the application of the texts by conflict, the ownership will
be sought to bhe linked with the Imam. But this reason is ful-
filled only in respect of the lund which was conquered aflter
the enactment of land as the Tmam’s property, so as to become
here ‘a prior conviction of his ownership so as to make use of
the isiiglhdh, just as some of the former reasons will also be ful-
filled in respect of some suppositions, condition in respect of
them may change with the change of historical timing (time
reckoning) of the enactment of the law of the Imim’s owner-
ship of the anf@l and the enactment of the law of Muslim's
ownership of conguered land., The verification of the conquest
15 irrevelant leaving no room for its detailed statement,
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THE LEGAL EFFECT OF AT-TAHIIR

Many jurists think that at-talijir (putting a protective en-
closure round a land) gives the person who sets up the enclosure
a private right to the land around which he sets up the enclosure
(sequesters it) and prevents others access to it. In that, they rely
upon the traditions which are unsound from the point of their
chain of authority (sanad) and there is no reliance that could be
placed upon them. Therefore, there is no competent, pious evi-
dence as to the subject matter, It can be said that fencing cannot
be considered a ground for private right as a separate independent
operation. It can be regarded thus only as a beginning of the
rehabilitation and the beginning of the work of cultivation and
rehabilitation.



. .

THE DISCUSSION AS TO WHETHER THE
OWNERSHIP OR RIGHT (TITLE) IS THE

EFFECT OF REHABILITATION
(OF A WASTE-LAND)

Opposed 1o that set of the texts which indicates (imply)
explicitly — the rehabilitated land — remaining the property of
the Imdm and his right to the k#Aaraj (land-tax) thereon. There are
found two sets of texts which imply the propretorship of the
inhabilitator of the land he has rchabilitated and his not being
responsible for anything in respect of it. One gives here the mean-
ing of them at the level of appearance, and the other indicates
(implies) it explicitly.

As for the first set of the texts they are just like what is
mentioned in the tradition by Muhammad ibn Muslim on the
authority of the Ahlu “Lhayr (as.): “Whoever rehabilitates a
portion of the land will have mere rght to it and that it will be
his”. For the 7dm’ (genative) in the phrase afusn’ implies com-
petenl authority while the literal meaning of its application to
competent authorily — a manner of ownership.

As for the second set of the texts the cxample of it is a
tradition reported by ‘Abdullah ibn Sinin on the authority of
Abli ‘Abdillah (a.s.). He (Sindn) said: “While 1 was present a
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question was asked of the Imim, about a person who had reha-
bilitated a waste-land, had dug out stream, built houses and
thereon planted palm-groves and ftrees.” The Imam replied:
“The land was his and the rent accruing from the houses, But
he will have to pay the ‘ushrd (tithe — Le., zakdt}," His con-
tenting himself with the mention of zakdr in the place of the
determination of what was due upon him, is like making explicit
statements as to the negation of the khara/ (land-tax) and the
discontinuation of the relation of the Imim with the righah
(physical ownership) of the land. Theretore, a remedy for the
ending of the conflict between these two sets and the set referred
to in the text, is envitable.

It may perhaps be said, that this set is useless after the
establishment of a definite decisive sirah practice as regards
the rehabilitator not giving the khargj since the lime of the Imam
to this day. Likewise, there is no sense in carrying it to lhe time
of the zuhur of the Hujjah. So, it is necossary to lift our hands
from it

We answer to that with the denial of availing of the prac-
tice referred to, because if it is meant the practice of the jurist
following devotionally text of the Ahlu T-bayi (a.s.), it may
perhaps be due to their not giving for remuneration of traditions
declaring something lawlul or permissible, not in view of the dis-
continuation of the Imidm’s relation with the land dircetly alter
its rehabilitation, and if it is meant for the practice of Muslims of
olher sects — then it is on account of their su bscribing to another
jurist principle. Or, it may perhaps be said that the COMPAanions
have avoided from this set — indicating ownership of the Imam,
so it is void as a basis of arcumentation.

The reply to it is, firstly, that avoiding of a tradition does
not make it void as a basis for argumentation as we have explained
the usw! (Principle of Jurisprudence).

Secondly, avoiding of all jurists is nat proved, and mutual
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admussion of all jurists as to the de facts invalidity of fasg (a fixed
sum of land-tax) on account of the traditions declaring the law-
fulness of permissibility of its meaning by all,

Thirdly, that if their avoidance of its meaning were admitted,
it would perhaps be on account of the practices of the tules in
the domain of contradiction and the preference of the contrary
and not for particular faults therein,

According to this, the solution of the conflict is necessary to
coneeive reason for that:

First: to take the set ordering kharaj on the basis of istihbab
(presumption of accompanying circumstances) in combination of
it with what is explicit as to the invalidity of it.

It may be replied that this would be confusing the oblipatory
(raklifiyyah) law with the declaratory (wad fyvah) law, because
this integration will be valid in respect of taklifiy yah (obligatory)
laws where the order in respect of it holds when the permission
1s artived at on the basis of preference, and not of the declaratory
laws, for the point of the validity of integration there, is absent
here, Therefore, the reason for the taking evidence of the rakfifi
(order to mean the obligatory) preference, after the occurrence
of the permission, will be either constructed on the basis of the
research scholar. an-Na'ini, as regards the evidence of the abliga-
tory nature of the order; and because the obligatory nature and
the basis are not the two meanings of the word, rather the
obligatory nature is drawn from reason’s diction by the necessity
of the fumishing of the wanted {demanded) of the Mawla (the
Lord) whenever mentioned thercof. Therefore, when the per-
mission comes, the question of the obligatory nature factually
disappears and is cstablished by the integration of it with the
comprehensive demhand — the meaning of the word istiftbab, Or it
may be on the basis of being obligatory nature established by the
application of the meaning of the order so that the bearing
demand from — fseihbah to be restricted to the application
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which is the origin of the obligatory nature and to be restricled to
the requirement of the rule. Or it may be on the basis of ohliga-
tory nature being a declaratory meaning towards a direction, since
the bearing of istikbab depends upon a claim of the existence of
the literary sense of the secondary meaning of the version of
istthbab — choice or preference - reaching it into its turn
after the lifting of hand from its first literary sense of necessity
in order to be istihbab established by literary sense and not by
interpretation.

All this is not accomplished in the matter of the literary
meaning of the statement of declaratory law just as in the place,
since his statement (‘let him pay the fixed amount of land-tax
or the fixed land-tax®) is practice (‘wrfan) an cxplanation of the
indication for (the ownership of) ownership and not a naked
defining (controlling) demand pure and simple. So it does not
lead to the meaning of istihbab.

The second reason: The set of traditions indicating explicitly
the continuation of the ownership of the Imim gets eliminated in
its disappearance coming in conflict with the cxplicit tradition in
its disappearance and ends up, in its turn, to the set of other literal
traditions in its disappearance and gives to the rehabilitator the
proprictor’s right to the land in general, The reason for it is that
this set of literal tradition cannot reasonably be 4 part of the con-
flict with the set of traditions which are explicit about the
continuation of the Imdm’s ownership of a waste -land because the
applicatory literal sense cannot be contrary to the explicil.
Rather, the explicit tradition will be tied to it literally,

Accordingly, the conflict in the preceding category will be
between the two sets of explicit traditions and will reach in their
turn the applicatory literal sense without contradiction,

The idea of this explanation is based on the fundamental
rule about the domain of contradiction. The rule is that when
two sets of fraditions come in conflict (where) one of which, in
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its entirety is explicit about negation, for example, and in the
other wherein there is something which is explicit affirmation
and that which literal as regards to it. Therefore, elimination of
all of them in the same rank, because that which is literal as to
affirmation, cannot contradict that which is explicit as to nega-
tion. When the explicit is in a degree which fits in with the
contextuality of legal practice. The explicit as to affirmation con-
tradicts the explicit as to negation only, and after their mutual
elimination; and comes back to the literal sense of the negation
not contraty as regards its rank.

This general rule, although it s not practically settled with
the jurists vet is, in fact, an extension of the rule which is settled
with them theoretically and practically. The rule is a restart to
the above general after the mutual elimination of the two speci-
fics because the very idea which demonstrates that the general
{(universal) cannot happen to be a part (side) of the contradiction
at the level of the two specifics points to that in place of similar
kind,

This reason, however, is based upon the determination of
the elimination of the two explicits, one by one, and the non-
preference of cither. The explanation of the ‘preferred’ will be
given later on.

The third reason: It is based upon the reversal of relation-
ship on the pretext that the texts are opposed to each other in
the direction of incongruity. The tradition of rahlil (making or
declaring lawful or permissible) are limited to the text implying
to the disownership of the rehabilitator and the proof (establish-
ment) of Khara/ (land-tax) due upon him, and removes from
under it, the individuals whom the traditions of fahl includes.
Therefore, the texl, because of this becomes absolutely (in
general) more moral specific than the text which negates kharaj
{land-tax) absolutely (in general) and the contradiction disappears.

It may be replied to this — as an adjunct to the forms of
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the major reversal of relationship — that the reversal of relation-
ship between the two universals (generals) incongruous (varying
greatly) from each other, is accomplished only when the specific,
happens to be with one of them, is opposed to the other of them
in order to take the meaning of the corresponding universal, the
source of the specific — and in the place of the traditions of
tahlil. And if they were contrary or earmarked, they would not
indicate the certainty of kharaj except that they are not in
agreement with the negation of Khargs and implying the reha-
bilitator’s proprietorship of the (rehabilitated) land because the
literal sense of the negative universal is the explanation of the
entire Divine Ordinance, and not declaring the proprietary pet-
missible as is the intent of the traditions of rahdil

The mention of some of the traditions of the negative set
as regards the source of the Jews and Christians, a matter which
is indicative of the fact thal in connection with the statement
of the private proprietary permission, so it cannot be taken to
mean the source (origin) of the tradition of tahli! to be the
reversal of relationship,

The fourth reason: That the two sets of texts contradict
cach other, and the text which is indicative of rehabilitator’s
proprietary ownership of the land is chosen either on account
of its being a mashhuir tradition or on account of its conformity
to universals of the definite practice of the Prophet, whereas in
that the sentence: “He who rehabilitates a land, that land belongs
to him”, is mutawdsir about them in general from the Prophet
and Imams, It indicates by the application of %m’ to the owner
ship and so it carries more weight for the text which is indicative
of the rehabilitator’s ownership of the rehabilitated land,

The reply to it is what we have mentioned in the tst
(Principle of Jurisprudence). It is that a tradition’s being mashiuir
(well-known) to a degree the issuance of which does not lead to its
certainty, cannot have more weight. In the same way correspon-
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dence with as-sunnatu T-gat'iyyah (a decisive practice of the
Prophet or Iméams) added to the fact of suanah not reaching
fawdarur as Tegards position,

The fifth reason: That the text indicative of not giving
possession of the ownership of a land to the rehabilitator of it,
and continuation of the Imam’s proprietary ownership of it carties
greater weight in a place of one being contrary to the other and
that 1s because the other text which conflicts with it is opposed
te the universal of the Book (Qur'an) and is presumably found
in a place of suspicion. As for the universal of the Book, it is the
declaration of Allah, the High, *Do not appropriate each ather’s
property invalidly except in the way of commerce with one
another by mutual consent”. This verse gives the verdict that
every means of appropriation, or taking possession of another’s
property except by way of commerce with mutual consent is
invalid. Obviously, taking into possession of the property of
the Imam by way of rehabilitation is not trading with mutual
consent, 5o it is invalid by the application of the verse. Therefore,
it will be what proves the rehabilitator’s acquiring ownership of
the land by rehabilitation according to the application of the
verse, Therefore, it will have a presedence, likewise the reality
of the direction in respect of it, is decisive not what indicates
to the rehabilitator’s ownership, so consider well.
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DISCUSSION ABOUT THE PERMISSIBILITY
OF THE SALE OF A REHABILITATED
LAND ACCORDING TO
ASH-SHAYKH AT-TUSI

It is said that this (personal) opinion which denies the reha-
bilitator’s acquiring ownership of the rehabilitated land is in-
capable of explaining jurstically its sale, because an individual
on the basis of this (personal juristic) opinion does not acquire
ownership of the land. So its sale is not permissible to him. He
only acquires a right (of usufruct) to it, although permissibility
(legality) of every individual’s selling the land he rehabilitates is
established self-evidently in the shari'wh (Islamic Law).

The reply is: That the sale secures the conferring upon the
buyer the same relationship which unites the seller with the
property in return for the seller’s acquisition of the same relation-
ship which unites the buyer with the (purchase) money (price)
regardless as to whether the relationship is at the level of owner-
ship or at the level of right (of usufruct). Therefore, it is permiss-
ible to the man who rehabilitates a land to sell it because the man
enjoys a personal relationship with the land. It is the relationship
to which we technically give the name, right (to usufruct). There-
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fore, it is possible for him to sell the land in sense of conferring
upon the buyer this relationship in return for his acquisitation
of the relationship of the buyer with the money (purchase-price).
By this the buyer becomes the possessor of the right (of usufruct)
to the land in place of the seller who possessed the right to it by
the reason of rehabilitation while the seller becomes the owner
of the money which the seller owned before the purchase.

An individual’s sale of a land he has rehabilitated is explained
by another reason, It is that the rehabilitator sells the right and
not the land itself, But this explanation does not hold for selling
of a thing means the seller’s conferring to the buyer considerative
relationship which umtes him with the thing Consequently the
assumption of a considerative relationship holding between the
seller and the sold thing (uniting the seller with the sold thing) is
mevitable in order for the seller to confer it upon the buyer. Now
the right is a legal prescription. But the possessor of the land
holds no considerative relationship with that of the legal prescrip-
tion like his relationship with all of his posscssions.

For example, he does nol own the legal prescription; or in
other words a legal prescription is not saleable because of the non-
existence of its adjunction or considerative connection with the
seller. The rght is only a legal prescrption 5o its sale is not
conceivable.

Add to it that it is the product which the buyer acquires
possession of not the buyer becoming owner of the right (of
usufruct), as meant, in the sense that if we take for granted the
land being an owned thing of the seller like all his other belongings
(possessions) then the sale of it will result in the buyer’s acquiring
the right of the seller and not to his earning of this right. What a
difference there is between the buyer possessing the right of the
seller and his right established to it of its own.

b = &
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ACQUISITION OF POSSESSION
THROUGH CONTROL

On this basis, it does not create for an individual a private
right of ownership of & territory (lit., land) such as foresis, etc.
conquered by force, just as it does not create for an individual a
private right of ownership to a cultivated land-tax by rehabilita-
tion before conquest,

It is sometimes said that naturally cultivated land can be had
or owned on the basis (ground) of taking control (possession) of it
since the control plays in regard of the naturally cullivated land
the very role (part) which rehabilitation plays in the rehabilitation
of naturally waste land. This saying relies for establishing owner-
ship by reason of possession (control) upon the traditions indi-
cating that “he who possesses (a thing) owns (it)” ( possession is
ownership). Tt may be remarked against this saying.

Firstly: That some of these traditions are of weak testimony
(authority) so they have no foree of argument and among them
there is one which does not imply to this saying inasmuch as it is
cited in context with the clarification of the indication of actual
possession and has made possession a literary indication of the
ownership and not a cause of it. And among them there {s one
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which was cited in respect of specific or source, like the saying
“to the hand belongs what it takes and to the eye belongs what
it sees™ |, a tradition cited in respect of hunting,

Secondly: If the traditions of possession and control were
admitted to be pertinent to the primarily main mubdh thing in
which will not legally be owned by an agency or an individual
then they will not imply the position in view of the fact that the
supposed is that the forest is either the property of the ummah
{community) or of thé Imam.



A

NO DISCRIMINATION BETWEEN THE KINDS
OF LAND THE POSSESSORS OF WHICH HAVE
EMBRACED ISLAM VOLUNTARILY

It is possible for one to conceive the possibility of discrimi-
nation between two kinds of lands the possessor of which has
turned Muslim voluntarily. One of it is the kind of land’s cultiva-
tion of which was extended historically to a period before the
legislative enactment of the Imam’s ownership of waste-land and
the other, the kind of lands which were wastedands at the time
of the legislative enactment of the Tmam’s ownership of waste-
lands, then the unbelievers restored them to cultivation and after
that they embraced Islam voluntarily.

Therefore, every land of the first kind will be considered
the property of their owners and will not be classified (entered
in the record) as the property of the Imam, since it was not a
waste-land at the time of the legislative enactment of the Imim’s
ownership of it. On its owner's turning Muslim they can keep
it for themselves because lslam withhold from bloodshed and
property (protects life and property).

As for the lands of the second kind, they are the property
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of the Imdm in view of the fact that they were waste-lands at the
time of the legislative enactment of the Imam's ownership of
waste-lands, Therefore, they are classified to be within the scope
of the Imam’s ownership. Their rehabilitation on the part of un-
believers thereafter should not deprive him of the property of
them. It (the rehabilitation) only leads to in the establishment
ol their right {of usufruct) to them. Therefore, if they embraced
Islam, while holding the land, this dght of theirs will be protecled
for them, not the propristary ownership of the land becoming
their property as far as Islam spares and protects property and
it neither adds to the property nor makes anyone other than the
owner, the owner of it.

As a result of that the land the owner of which embrices
Islam will be his property, if its cultivation were (took place)
hefore the legislative enactment of the Imim's ownership of
waste-land and he will not be put in possession of it (remain its
master) if its cultivation were (took place) after that, he can keep
to himself the private right in respect of it. This elaboration looks
like the elaboration which the author of al-Jawdhir adopts about
the conquest Iands we have mentioned above in the first appendix
where it is mentioned that “if its cultivation was (took place)
belore the legislative cnactment of the Imam’s ownership of a
(rehabilitated) waste-land then it belongs to the Muslims, or else,
it 1s the property of the Imam and the Muslims are not put in
possession of it

The justifications of the detailed statement aboul the land
the owners of which have turned Muslim voluntarily in the legis-
lative period (the early Tslamic regime) includes {implies) the
principle of the Imiam’s ownership but not an evidence on its
becoming a property of a certain unbeliever who cultivated it
and turned Muslim voluntarily while holding its ownership, neither
by reason of his restoration of its cultivation nor by reason of
Islam. As for restoration to cultivation, it does not confer upon
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its rehabilitator the proprietary ownership of the land on account
of fact that rehabilitation means only competence (legal capacily).
As for Islam, we do not find-anything which proves that it is a
reason for a person taking possession of a land he holds when he
embraces Islam. All the proofs which are advanced in respect of
that are disputable,

4. An individuals mastery of a land by his holding it for the
reason of his embracement of Islam is inferred from the applica-
tion of the texts which say, the land’s, when the owner’s of them
will embrace Islam voluntarily, will be left in their POSSEESION
and they will be theirs and they, on account of their application
(the traditions) comprehend such of the lands the cultivation
of which occurred before the enactment of the law of the Imam’s
ownership of waste-land and that land’s the cultivation of which
occurred after that,

The reply is that these texts have oceurred in two traditions
related by Ibn Abi Nasr and all the ways in which both of them
are narrated are weak and cannot be convincing proof in Tespect
of them.

b, It may be inferred from general texts, pointing to the fact
that Islam protects life and property, and from the literal mean-
ing of the texts of Islam’s protection of property is the conferring
of the land to ifs owner when he embraces Islam voluntarily,

The reply is: that the sense of these texts is that the property
which a person’s voluntary conversion to Islam spares and forbids
the taking of which is the possession taking of which but would
have been publicly lawful were it not for his conversion to Islam,
for this side of the texts corresponds to the other side of them
which expounds the rules of law as regards a belligerent unbeliever
and both these sides as a whole make it clear that if an unbeliever
wages war against the call to (mission of) Islam, his land. his
possession and his life are made public property (taking of them
Is permitted) and if he embraces Islam voluntarily all these are
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spared. Then what is that to which they are entitled is the very
thing the appropriation of (gaining control over) which would
have been mubdh for (commonly permissible to) the Muslims, if
he did not turn Muslim aad contended the call to (mission of)
Islam. So in order to know what is spared to him and what he
acquires, if he turns Muslim, it is necessary for us to know, what
of his possession would be mubdh (permissible for) and will be
made over to the Muslims, if he did not accept Islam but con-
tended against it.

In this connection it is necessary for us to recall what we
have mentionad in appendix 1 that the land, the owner of which
did not embrace Islam but was conquered by force, if the land
was under cultivation before the legislative enactment of the
Imam’s ownership of waste-land, then it will be the property of
the Muslims.and if its cultivation occurred after that, then it will
be the property of the Imadm because it was not a property of the
unbeliever before the war but was a property of the Imam. To the
unbeliever belonged the rght (of usufruct) to it before war on
account of his rehabilitation of it and this right will be transferred
to the Muslims.

Therefore, on the basis of it, we learn, that the owners who
embrace Islam voluntary would not be the owner of lands unless
their recultivation occurred before the legislative enactment of the
Imam’s ownership of waste-land because the Muslims would not
acquire their ownership on the hypothesis of war except on this
hypothesis. In short, if we knew that the object, which is spared
by the voluntary conversion to Islam is the very object which is
captured as booty by a wage of war against the call to Islam in
view of the sparing of life and property by (conversion to) Islam
in the texts, corresponds to their lawfulness for the Muslims.
We join to that the taking of proprietary right to the forcibly
conquered (recovered waste-land) is not lawful for the Muslims
if the recultivation of it took place after its legislative ownership
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of the lmam, as only the very right to it is lawful for them which
the unbeliever acquired to it by reason of his rehabilitation of it.
From these we may derive the conclusion: one who embraces
Islam possessing a recultivated waste-land the recultivation of
which occurred after the legislative of the Imam’s ownership of
wastedand , will secure his right to the land which is supposed to be
transferred to the Muslim if he wages war against the call to
Islam. He does not own the land. He only owns the land only
of its recultivation occurred before the age of Islamic legislation
(formative period of Islamic Law),

Then, the principle of Islam does not add to the property
{anything) nor confers new proprietary right which did not
belong to it. It only preserves those rights and proprietarships
which he enjoyed. As to the waste-land which an unbeliever puts
to cultivation after the legislative enactment of the Imam’s owner-
ship of waste-land, the unbeliever does not become its master, he
acquires only a mght (of usufruct) to it, and it remains the pro-
perty of the Imim. Then, by his voluntarily embracing Islam, he
preserves his right and it continues to be his property as it was
before, (i.e. in its status quo [anfe] ).

¢) It may be inferred from the customary practice (siratu
‘n-nabiyy) of the Prophet for the customary practice followed
upon leaving in the hands of its owners, if they embrace Islam
voluntarily without a scrutiny as to the date of the rehabilitation
of the land and without demanding from them a fixed land-tax
for it, a matter which argues to the fact that Islam conferred
always the ownership of a rehabilitated land upon the one who
joined the fold of Islam voluntarily, The reply to it is, that this
is an undoubily established illustrious practice of the Prophet,
but it does not demonstrate the ownership of the land’s property
of one who embraces Islam voluntarily and its being outside of
the boundary of the Imim’s ownership, because the practical
differential between the land’s ownership being of the one owning
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it by embracing Islam voluntarily and its being the Imam’s pro-
perty along with the existence of private right of one owning it be-
coming Muslim voluntarily, because il only becomes apparent in
respect of the imposition of kharaf (land-tax); for if the land were
the property of its owners who have embraced Islam, there would
be no justification for the imposition of the land-tax in respect
of it upon them. But if they had a right (of usufiruct) to it, while
it continued to be the property of the Imam, the land-tax in
respect of it will be due from him to the Imam. This practical
differentiator (differential} has no place for it (is out of question)
on the customary practice of the prophethood, for the Prophet
used to forgive lund-tax. Therefore, his not taking land-tax cannot
be considered a proof of the exclusive (prvale) proprietarship of
the land,

Thus, it becomes clear that this elaboration in respect of a
land the owner of which voluntarily embraces Islam — between
the land mehabilitated before and the land rehabilitated after the
legislative enactment of the Imim’s ownership of waste-land, al-
though it i8 not void of validity from the juridical point, yet,
what interferes with its adoption is the consesus against il. So,
recourse Lo consesus of the ownership of the land is absolutely
to the owner of it, that is, the one who embraces Islam volun-
tarily, becomes inevitable.
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RULE ABOUT SPRINGS WHICH WELL
UP IN AN OWNED LAND

The well-known jundical opinion holds that the natural
springs which gush up in the property of a person will be deemed
Lo be his property because they arose [tom his land, Tt was
because of this that ash-Shaykh at-Tosi considers this kind of
discovered natural sources of water constitutes a subject malier
of controversy. He says as for the divergent is in respect of it
being the owned. It is every well or a sprng which arises in his
property, the guarrel about it is on two [Tonts one of which s
that it is owned, the other, that it is not owned.

The fact is that T de not find an argument to the ownership
from the texts of the holy Books or the texts ol sunnal (the
practice of the Prophet). Possibly the strongest argument from
which the supporters of the statement of ownership conclude is
that the spring arose in the property and the legal fexts which
indicate that the growth of a possession pertains to its ptrinciple
as regards ownership,

The reply to the argument is thal & spring is not in fact a
growth of his property in the sense of its being a fruit of his
possession which he owns in order to acquire its ownership by
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his ownership of the principle, but is a wealth inside of a wealth,
in its condition is that of the condition of a content and a con-
tainer, not of a tree and its fruit, and the ownership of the
container does not call for the ownership of the content,

In the light of this we learn that the well-known juridical
opinion holding the belief of the ownership should be adopted
if it is supported by intellectual argument such as the pious
{emitative} consesus or the customary, practice of the intellectuals
which fulfils the conditions which we have expounded before-
hand explicitly in the present book. Unless something of this
nature supports it there exist nothing in the arguments specially
that which would justify its adoption,
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DISCUSSION AS TO AN INDIVIDUAL’S
TAKING POSSESSION OF A
SPRING HE UNEARTHS

What has been already said in the book in regard to a person
not becoming the owner of a spring of water he uncarthes
(discovers) by digging it, was established on the basis of reason
(ground) which is oppossed to the well-known view which holds
that he becomes its owner, and it specifically belongs to him and
that iz all.

This well-known view should be adopted if the initiative
consensus on it has come about it but if no consensus like that
has come about like that then there is a possibility of controversy
(discussion) about the arguments which are put forth for the
establishment of it. They are numerous, as follows:

a) A spring water is an outgrowth of his property. Therefore,
if a2 man digs land and discovers a spring water therein, the owner-
ship will be legally his because it is on outgrowth of his property
and as long as the land is his whatever rises (outgrows) from it,
will also will be his,

The reply is, that a sprming water cannot be regarded as 4
part of the growth of the land but is a wealth present therein.
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Therefare, the relationship between them is that of the container
and the content. So the relationship between them cannot be
compared with the correlationship obtaining between a principle
and its natural product, the nght of the possession to which is
shown by the rules of the sharfah (Islamic Law) to follow from
the ownership of the principle. For instance, the correlation
between the ege and the hen of which it is the product and the
correlation between crop and the seed of which it is the Fruit.

b) The mesning of the texts implying the permissibility of
the sale of (the rght to) the use of spring water (shurd) like the
report of the tradition of Sa'9d al-*A'raj (the lame) wherein the
Imam is stated to have permitted the sale ol a canal (aqueduct,
conduit of water), Had it not been a (private) property its
sale would not have been permissible.

The reply is the permission of sale is more general than the
ownership, [ntitlement to a thing is sufficient for the validity of a
sale, so the sale may have been in view of the right which belongs
to the individual in respect of the canal whence this right may
be transferred to the buyer so that he becomes more entitled to
it than anyone else just as the seller was, The assignment of the
sale to the land itsell does not negativate this on the ground that
the sale equally, if it was in respect of the nght to the onginal or
to its ownership, concerns only the entitled or the owned (thing)
not with the right or ownership itself, as is clear. So reports of
traditions of the permissibility of the sale of the canal when
completed in respect of itself, does not imply anything more
than the entitlement.

¢) The rules of the rehabilitation of a waste-land are appli-
cable to discovery of a spring water. It may be replied that the
texts “he who rehabilitates a waste-land, the land is his™, only
shows rehabilitalion’s being the preparatory cause (sabab) for
giving its inhabilitator private right to it, not to what the land
containg which the term ‘land’ (soil) cannot be applied, like the
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water contained therein. Add to that this. Il does not import
more than gving the rchabilitator a right (little) to the land
according to the opinion of ash-Shaykh at-Tuasi as we have already
learnt.

d) By making discovery of a spring water and the possession
of it. Ownership of every natural wealth is acquired by acquinng
possession of it. The reply to it is that there does not pxist any
reliable (authentic) text implying that every (kind of) possession
is the reason (preparatory cause) of its ownership,

e) The established prevalent local practice (ag-sivafu T-
wgaldtyyah).

The reply is, the possibility of proving the prohibition of
the practice to anything more than the entitlement or priority.
In that respect there is the least of doubt. Moreover add to it
this. The prevailing local customary practice does not uonstituie
to be a Jufjah (an authority, argument, evidence) in itself,
becomes 4 hufjah only when as regard to ils discovery [rom ﬂae
execution of its legislator, There is usually only one way of dis-
covering of the sanction of the legislator. It is as regard absence
of restriction where it can be said that had he not undersigned
(sanctioned) it, he would have restricted it. Then. before in-
ferring from local prevailing customary praa:hce the determina-
tion about the unenforcement of the restriction becomes in-
evitable, at the time of confirming the knowledge of the sanc-
tioning of it. But the determination about the un-enforcement
of the restriction, cannot be asserted with the existence of some-
thing in the report of a tradition which carry the sense of the
restriction, even when incomplete as to its senad (chain of
authority) inasmuch as there probability of 1l occurrence of i,
side by side with the restriction from the legislator, is sufficient
for the inoceurrence of the determination about execution {aboul
its sanction), for although a weak tradition cannot constitute on
authority (argument) yet would be deemed sufficient, on the
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whole in all cases of the invalidation of the arpument on the basis
of prevailing local customary practice and the preventation of
the determination about the execution (signature), This is a
general point which should be taken in consideration in the
totality of the occurrences of inferrence from the prevailing
local customary practice.

On account of this we may state that a number of traditions
mentioned now with the language that are cosharers as to the
use of water in the language of prohibition, forbidding of the
use of surplus water and thirdly in the language of prohibition
against the sale of a canal after one’s being in no need of it, lead
at least to the probability of the occurrence of the restriction as
to absolute appropriation, termed ownership.
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DISCUSSION ABOUT THE OBLIGATION OF
LETTING (FREE) A CANAL AT THE
TIME ONE IS NOT IN NEED OF IT

There are traditions which cause conflict between this set
and the set of traditions which implies permissibility of the sale
of the canal like the tradition reported by al-Kahilt. He savs:
“A mman asked Abi ‘Abdillah in my presence (while I was with
him) about a canal, held among a people, with a known share of
each as to the use of water of it. Now, 4 man from among them
was in no need of the use of its water. The question asked was, as
to whether the man could sell it in return for a quantity of wheat
or barley. The Imam replied "He may sell it for anything he
wishes ™ There is nothing in this after the projecting of the
conflict the two may be reconciled by attributing the prohibitory
traditions to dislike (kirdhah).

But on looking into them this reconciliation of them is
found to be incomplete, since if conflict between them is
hypothesized while the source of their both is about a topic, how
can a prohibition be reconciled, even, if it be in the sense of
dislike, with his statement, There is nothing in this. It is quite
clear as regard its being free from all hostility, or doubt. A looking
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into the reconciliation of the two sets of the texts; it is found
that the prohibitory set, like the trustworthy tradition of Abd
Basir mentioned in the text, implies (points to) two things one
of which is, the obligation of letting and making a free gift of it
s0 that the one to whom it is let utilizes it after the possessor
of the canal’s satisfaction of his (irrigation) need; and the second
the impermissibility of its sale. The second set of which of
al-Kahili’s, the above-mentioned report, is one, is not actually
vontradictory of (incompatible with) the first face to lace on
account of the fact that it does nol peint to (imply) the un-
obligatoriness of letting to another of the canal. It only points
to (imphies) the permissibility of the sale does not necessitate the
impermissibility of the letting of it. Do not imagine from the
place of its being legally binding.

The pretext, that if lending of it was obligatory, there would
remain no motive for the sale or it remaining an object of pur
chase, because one whe would desire to buy it would dispense
with it by borrowing it gratis from him so long as it is legally
bending upon him to lend it free of charge. Therefore, the very
supposition of sale and the verdict as to its permissibility is legally
binding as to the unobligatoriness of lending it free of charge so
a5 Lo confirm the nature of prevailing customary practice for
buying and selling, inasmuch as it dashes off this delusion in that
the obligation of the lending does not make purchasing and
selling scnscless. Since, it is just possible that he may not be
content with the enjoyment of generosity conferred benefit free
of charge by lending. Bul, he may rather have the desire to have
it belong to him the right of priorty to the canal just as it
belonged to its possessor no longer needing it. This right is only
transferred by purchasing and selling.

Accordingly, the set of texts implying permissibility of sale
are not prmarily inconsistent with the obligatory nature of
lending (gratis). Yes! certainly. The opposition happens to be
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between this set implying the permissibility of sale and the
prohibitory set from the point of its second sense, (import) the
impermissibility of the sale of the canal. The solution of this
opposition is that the set prohibiting sale and the set orderng to
lend carries two meanings in its prohibition, the first of which is,
that it is a factual (real) prohibition of sale with an absolute
statement; and the second that it is a prohibition of it vis-g-vis
lending, in the sense that, do not compel a man who desires to
take it as loan to buy it, rather then give it to him as a free loan,
Therefore, it is prohibition of sale in cases the demand for loan
and not an absolute prohibition of sale. But if the prohibition
would be in the first sense, absolute prohibition of sale then a
contradiction will arise between and the set of texts implying
permissibility of sale, and if in the second — not an absolute
prohibition, then there will be no contradiction. Then it is
desirable to be held that if the set of texts implying permissibility
of sale are stronger than the appearance of the other set in the
first sense if it has its appearance in respect of that and we do not
hold hesitatingly between its two senses; or its appearance in the
second, the appearance of permissibility will be given precedence
and then will result from the combination of the two sets the
permissibility of the obligatoriness of the lending of the surplus
of the requirement from the c¢anal to the other free of charge and
the permissibility of its sale conclusive of the transfer of the nght
of exclusive (private) possession and prionty to the buver.
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THE ANNEXATION OF THE
MINE TO THE LAND

By this we mean that in this respect the mine is like the
land because the proof of the established right or mastery about
a mine is mental (non-verbal — labhi) and cannot be held by its
application, it is possible that istishdb (assumption of accum-
paying circumstance} may prevent its enforcement for more than
one reasom.

If it is held that the reports of tradition occurring about
(the imposition of) huwms on mines, orderng the extractor of
the mine to pay khums, imply generally or necessarily the ex-
tractor being the owner of the other than thums of the mine.
Accordingly the proof of the individual’s mastery of the mine
would be verbal nol mental ( non-verbal).

We hold, that these reports of the tradition are not in a
position of clearness as to the rule about mines, and the right of
the extractor regarding it to adhere to them for the establishment
of that right on the oceasion of doubts about its certainty but is
only a statement of the certainty of the khums of the extracts
from the mine which gives ownership to an individual by virtue
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of his extraction. So, it is not possible to prove — by these
reports — the question of ownership of the remaining material
in the mine as to whether they belong to the extractor or not.
But the point of our discussion is the materal obtained from the
mine and not what is staying there.
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OWNERSHIP OF A BIRD IS ACQUIRED BY
HUNTING EVEN IF POSSESSION OF
IT IS NOT ACCOMPLISHED

The statement of aFImam ar-Ridd (a.s.) in the collection
of sound traditions {(sehili) to the effect that: “He who hunts
two-winged bird, whose claimant of it is not known, is the owner
of it indicates what has been previously stated in this book
{(Igtisaduna) because it established the fact that the bird will be
judped (o belong to the hunter by the mere confirmation of the
captial hunling irrespective as to whether taking possession of it
was accomplished or not. So, it includes the form of the release
of the bird from the possession of the hunter as in the assumption
which is explained (elsewhere) in this book and its meaning i$
that hunting itself is the reason as possession is, and this is
attributable from the point of theory to the giving to the hunter
the right of the opportunity (utility) which his work has created.

# i H
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DIFFERENCE BETWEEN OWNERSHIP BY
HUNTING AND OWNERSHIP BY
ACQUISITION (HIYAZAH )

The juristic proof on that is the application of the statement
of al-Imim as-Sadig (a.s.) given in the collection of sound tradi-
tions if ‘a bird’ possesses its two wings, it belongs to him who
takes it. Indeed, this application includes as if this bird, the owner
of its two wings was a bird to which another man was entitled
before that by hunting and which thereafter recovered from his
detainment (regained its freedom) and flew away.

1t is held that this report of the tradition is tied to the tradi-
tion reported by Muhammad ibn Fadl and others wherein it is
stated: “T asked him about the catching of a pigeon, worth one
dirham or half of a dirham. He replied: “If you know ils owner
return it to him,™”

We hold that this text and its likes, even if tied to a preceding
absolute text, vet, its mention is about whether the bird came
under the control of its previous owner. This is learnt from the
context of his statement, ‘return it to him’, The order as to ils
return is evident about the fact that the supposed is the know-
ledge of the other’s previous actual control'ef it, As for the suppo-
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sition of entitlement by more hunting (catching) without actual
control and possession as in the form which we have discussed
in the text which is given in the tradition reported by Muhammad
ibn Fadl will not be applicable on account of the capture of
‘retum’® (radd) to it not being true.

So there results — after the consideration of the absolute
(general) along with the tradition narrated by Thnu I-Fadl — the
detailed statement between the thing when a person had gained
control over a two-winged bird before and had mastercd it by
acquiring hold over it, and the thing when he may have mastered
it and was entitled to it merely by catching it, In the first case,
the bird will not be lawful for the one who caught it a second
time, and in the second case it will be lawful.
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DISCUSSION ABOUT A PERSON’S RIGHT OF
POSSESSION TO WHAT IN A DONOR’S OR
AN AUTHORIZED REPRESENTATIVE'S
OR AN EMPLOYEE'S ACQUISITION

The discussion is divisible in three parts:-

First Part: It is about the thing when an individual acquires
for another man a property by way of service offered voluntarily,
not by way of the power of attorney nor in consideration of
compensation; will the latter take possession of it as his own?

The reply to this question should be made after leisure from
the understanding of the connection of an acquisition, for some
reason, with one who does not directly do anything Lo acquire it.
That may be due to the facl that the one who puts himself to the
task of appropriating the property may be meaning to doso, asa
preliminary to another's appropriation and utilization of it. So,
the pursuer’s possession of the property will itself constitute a
connection of the property with that person, putting him in the
capacity of his being the one for whom it was acquired. So, the
inquiry will be directed from the possessee’s (recipient’s) right
of the possession of the property acquired.

But the reply to it will be in the negative and that on account
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of the non-existence of any of the elements (factors) which
juristically imply that they justify taking possession of a property
by a person other than the one who does the work of acquiring
the property accept waged labour contract or agency agreement
possession itself only justifies the ownership of the acquirer and
not of any other person and the possessee (the one for whom it
was dequired) is not the acquirer. So, there does not exist any
reason of his ownership by assigning to him the reason of owner
ship of him equally whether the reason be simply the execution
of the process of acquisition, that is, its physical expression
{actual possession) or the reason be the acquisition which the
possessor execules in the way of an aimer and with the intention
of the utilization of the things he acquired, because on either
assumption there does not exist any justification of the posses-
see’s right to the possession of wealth which a person other than
him has acquired it by his labour and effort. On the basis of the
first which constitutes (physical) — side a sufficient reason of
ownership, because the possessee has done nothing for appropri-
ation so as to earmn the ownership by way of it, while on the
second basis, it is also likewise (i.e.. he has nothing). because
appropriation is the basis factor of the owned possessions in any
case and 1t does not exist for the possessee of it.

The long and the short of the difference is between the two
bases is that the immediate acquirer, who purposes the acquisition
for another person owns the acquired property on the first basis
because the material side of the acquisition is achieved by him,
but on the second hasis he does not possess it.

Second Part: It is about when an individual empowers
(gives him the power of attomey) another individual in respect
of an acquisition for him and the empowered one acquires it
This is the self — same assumption as the former with the addition
of the assumption of power of attorney, After having settled
from the former assumption, that it does not give the right of
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ownership to another person for whom the immediate acquirer
acquires it. Here the talk leans to the casuality of the power of
attorney for the principal’s taking possession (ownership) of the
wealth of nature his agent (empowered atiomey) acquires.

What can be said in respect of the justification ol this
casuality, is that the act of the agent by virtue of agency (power
of attorney) pertains to derive from the principle, so the acquisi-
tion of the agent will be an acquisition of the principle just as the
sole of the agent be the sole of his principal. Therefore, the cause
of the ownership will thereby become complete in respect of the
principal.

The reply to this statement is that the act of the agent
(attorney) is attributable to the principal only in legal and con-
ventional matters like buying, selling, zift, hire, but not in
creational (bodily performed) matters which are certainly attn-
buted to the person who performs it, Therefore, a principal can
verify by power of attorney thal he has sold his boolk, if his
authorized agent has sold it. But he cannot verify that he visited
so-and-so, if he gives a person the power to pay visit to him for
the attribution of the visit to the visitor is a creational (bodily
performed) act contrary to the attribution of the selling to the
seller, for the latter is a considerable (legal or conventional)
matter capable of wider sense by legal practice (usage) to power
of attorney. Acquisition in its capacity of an external appropri-
ation, is a kind of visit which is not attributed to anyone other
than the visitor merely by power of attomey (proxy) and 1s not
a sort of selling and zift.

On this basis, we hold that authenticity in considerable
legal matters, like sale and such like transactions is established
with proofs in accordance with conformity to the rule; aboul
their establishment of the self same commen primary proofs are
sufficient. For example, the authenticity of the owner’s sale,
because of the power of attorney (proxy), in view of the fact
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that it results in attribution of the sale of the proxy (attorney,
authorized deputy) to the principal, determines (confirms) there-
by the criterion for the application of the primary proof indicating
the validity of the sale without needing a pertinent (specific)
legal proof about the authenticity of the power of attorney.

But in creational matters other than considerable, since mere
power of attomney does not achieve its capability of wider sense
to creational as regards attrbution, (attribution of the act per-
formed by the proxy to the principal in bodily performed matters
like paying visit). Therefore, the validity of the power of attomey,
and the reduction of the act of the proxy to the act of the
principal needs, as regard legal (radition, a specific pertinent
prool. The primary proofl indicating the assignation of that tradi-
tion on the basis of it will not be sufficient.

Since there is no application from the traditions. the prin-
cipal calls for the disassipnation of the tradition of the principal’s
act to the act of the proxy (agent) in creational matters unless a
specilic prool is got up on the devotional reduction from the law
giver, But in the f[ield ol acquisition and possession, no such proof
is established, so the power of attorney is made null and void
in such matters.

Third Part; It is about when an individual hires another
individual to obtain for him mubdh thing (res nullis things free
and open to all); Will he become the owner of what his employee
acquire or will he neot? This part is divisible in two-side issues
or derivatives.

Omne-side issue is about when the hire concerns a specified
share of the acquisition, that is, the acquisition of the hire for
the hirer, in such a manner that the hirer is able to take pos-
session of this share of the hiree’s work.

The second issue is about when it concerns the nature of the
acguisition.

As for the first side issue, it 13 about when the hire concerns
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(the hiree's) acquisition for the hirer of it; sometime it may be
taken for granted that the hiree is entitled to another share of the
acquisition as if when he acquired for himself, and at another
times it may be taken for granted that he acquired for the hirer
in accordance with the terms on which he was hired.

On the first assumplion there is no doubt as regards the
hirer's not taking possession of what the hiree acquired because
the acquisition which occurred from him was not his property,
nor did it rest upon the hire contract to be thought of as an
outcome of it.

As for the second supposition from the first side issue, and
it is that which the hiree acquires for the hirer in accordance
with hire contract, here there is nothing to distinguish it by
juristical discussion from the second side issue, it is, about when
it concerns the nature of the hire acquisition since there is found
nothing in it to imply its being a justification of the hirer's taking
possession of the wealth a hiree acquires, save hire contract.
Therefore, if it were admitted about this supposition that the
hirer takes possession of what his hiree acquires, then it is admit-
ted only on the basis of the execution of the contract and this
basis itself is also established in the second side issue,

Thus, it requires concentration of the supposition, the dis-
cussion from the second of the first side issue, and from the
second side issue of this point, which is:

Can the hire contract be the cause or reason of the hirer’s

right of ownership to the natural wealth his hiree acquires?

It is juristically obvious that primary meaning of the hire
contract and its real role constitute the conferment upon the
hirer the usufruct of the hired property like residing in @ hired
house and the hiree’s benefit of the hired labour; and the benefit
of the hiree is his labour with which the Status is established like
the establishment of the status of usufruct with the living in
the hired house,
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Thiz will mean regarding the object of discussion is that of
what the hirer takes possession of is the work of the hiree, that
is. the acquisition of the usufruct estublished thereby. As for the
acquired object, that is, the wealth {material} acquired if that is
what were to take possession of belongs to the hirer, then this is
not directly the meaning of the hire contract. On the contrary,
it is invariably the result of his taking possession of the acquisi-
tion. Just as when we supposed that the right to the possession
of the acquisition is inseparable juristically from the right to
possession of the object (acquired).

Thus, it becomes incumbent upon us to discuss this aspect
juristically so as (o see as o whether the right to possession of the
acquisition 15 a cause or is inseparable from a kind of the nght
of the possession of the goods acquired.

At the juristic level there are several matters on which it
is possible to rely for the justification of this casuality and the
reasoning about the hirer’s taking possession of the hiree’s acquisi-
tion (being) a cause of the nght to the possession of whatever
property the hiree acquires. They are a3 follows:

The first: What is well-known from the book al-Jawahir and
from other books, that the acquired thing is the outcome of
acquisition which hirer takes possession of and therefore he
becomes owner of the property acquired, following the ownership
ol the acquisiion for he who owns the original (the principal
thing) owns its outcome (product),

This proof 15 between (wo explanations:

One of which is, that acguired property is the product
(outgrowth) of the hirer's owned property like the product of a
tree. Therefore, just as the owner of the tree constitutes to be the
owner of its fruit on account of his ownership of the tree.
Likewise, he will become the owner of the wood which his hiree
acquires from the forest on account of his ownership of the
acquisition which his hiree has executed.
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The other is: acquisition is like tailoring work. Therzfore,
just as the product of the tailoring work is owned by the owner-
ship of the tailoring work so in the same way the product of the
acquisition after the legislator attributes to it the causc of the
owned with the ownership of the acquisition, the product being
sometimes in the form and sometime the thing itself without
distinction, for the utility of everything is according to what it is.

As for the first explanation, it is incorrect, on account of
the obviousness of the difference between the attribution of the
acquired property to the acquisition and attribution of the fruit
to the tree. The fruit is the natural product of the tree. As for the
acquired wood, it is in no way the product of the acquisition but
the thing which is produced by the acquisition is the falling of the
wood under the control, that is the wood taken possession
_ not the wood itself, The argument only indicates the fact that
ofie who owns a thing owns its product like the fruits of the
trees and the eges of the hens (he owns). As for the producl in
the metaphorical sense which is here applied 1o the wood
acquired, it is not a proof of his taking possession of it by the
right of his taking of the acquisition.

As for the second explanation, it could be replied to: firsl
that the product of tailoring is not owned by the very hire-
contract, Therefore, if a person engages a tailor for making, from
a piece of woollen cloth, a shirt for him, he does not become
the owner of the tailors product the specific form whereby the
woollen piece of cloth becomes a shirt, on account of the hire
contract, but becomes the owner of the form (shirt) by his owner-
ship of the very piece of woollen cloth established hefore his
hire contract, as ownership of the material is. in law an outright
ownership of all the shapes and forms that occur therein, Shapes
and torms have no separate (autonomous, distinct, independent)
ownership. (There is no ownership for shapes and forms apart
from the things of which they are the forms or shapes)
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Therefore, if we suppose that the piece of woollen cloth
does not belong to the hirer but to someone alse for whom it is
permitted to have the right of its disposal, and the hirer was not
in a position of owning the garmental shape on account of the
hire-contract. This means that the product of the work of the
hiree, for example, the shape of the cloth can become the
property ol the hirer, if it happened in the material which
belonged to the hirer prior to the hire contract, Regarding the
subject matter under discussion, since the wool acquired was not
owned by the hirer before the hire contract, but was a public
property free to all (one of the mubahdr) its deduction by analogy
from the product of tailoring is absurd (invalid) on account of
the existence of the differential.

Secondly: the product of the acquisition vis-d-vis the shape
resulting from tailonng (the garment) is not the wool itself, but
the ownership legally derived from the acquisition.

Therefore, it is the ownership of the property dcquired in
the case of acquisition which is equivalent to the specific shape
of the tailoring work, so, if the analogy of acquisition with the
tailoring became abscured, and if we disregarded the first objec-
tion, the result of that would be that the hirer takes possession
of the ownership of the wool, not the wool itself and this has
no meaning,

Second: if the acquisition of the hires was owned by pro-
perty of the hirer, then it is in fact his acquisition. The hirer
owns the wool acquired in the capacity of its acquirer by the very
acquisition of his hiree.

Therefore, our objection to this stand-point is:

First: the hirer’s ownership of the hiree fulfills the attribu-
tion of the acquisition to the hirer with the attribution of the
ownership not in terms of the attribution of the act {work) to
the actor (worker), so that the hirer becomes the acquirer by the
acquisition of the hired: nor is it the preparatory cause of an
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individual’s right to the pessession of a property (goods) but it
is a cause of his being its acquirer of it and not his being the
ownet of his acquisition,

Second: if we admitted the attribution of the act itsell —
the acquisition — to the hirer on account of his ownership of it,
even then it would not be helpful, because the proof of right of
possession by acquisition is not a verbal proof so as to hold to it
by its application. Rather it is non-verbal (mental) proof limited
to the extent of certainty.

As for the claim of consesus that the hirer owns what his
hiree acquires, it is not a claim of uncertain soundness: and il we
admitted it, the above stated consesus will not be sufficient for
establishing the ownership in the matter under discussion, for it
is probable that the reliance of the many of the acquiescers in the
gbove mentioned consensus is on their basis of conviction that
the rules of the hire-contract demand that from their belief about
the correlation between the ownership of the acquisition and the
object of the acquisition. As we do not admit this basis, with
regard to us, it will not be submissively imitative consensus (we
do not join with those who are unanimous about it}

Thirdly: that the practice of the ancient people (the local
usage) is established on the hirer’s right to possession of what-
ever of the property the hiree acquires.

It is not possible for one to say that this practice according
to us does not fulfil the reasons (grounds) for the knowledge of
its existence and its range, and its diffusion in the law making
age to a degree which determines its sanction from obtainable
of prevention from il.

However, if we admitted this customary practice and the
soundness of reasoning from it, only proves in respect of cases
the inclusion of the customary practice for which is familiarly
known: for the proof is verbal. So reasoning from it is possible
_ at that time only when the hiree intends the acquisition for the
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hirer’s taking the possession of it and does not include any form
if the hiree does not acquire with the intention for the hirer,
For this form will not be a sure thing decisively from the cus-
tomary practice.

Fourth: the claim of the proof of generalities and the
applications of the soundness of the hirng to the wanted and
that because il proves the soundness of the hire contormably with
the matter undér discussion and proves necessarily the hire's
right to the possession of what the hiree acquires or else the
hiring will be a bootless absurdity yielding no profit to the hirer,
and 50 it would be, on account of it, null and void, Hence, the
validity of hiring is inseparable from the hirer's right of ownership
of the property acquired.

It may be replied to:

First: the hirer’s profiting from {turning to the work of
labour) the work of hirce is not limited to the right of possession
of the acquired property. Rather, it is connected with the objec-
tive (intention) of the customary practice, the very acquisition
itself and the wood taken from the forest by the hiree himself
taking possession. So, the hire is not absurd  in HIY Case.

Second: if we admit the hire being absurd, and an absurd
hire is specifically or designatively foreign to the proofs of the
soundness of the hire. Therefore, it is not correct to hold fast
of those proofs for establishing its validity, besides the establishing
of the right of the hirer to the possession of the acquired goods
because it is holding fast to the general or absolute with the
subtantiative judicial error.

Add to this, the possibility of raising doubt as to the finding
of the application of the proofs of hire, because in the reported
sound traditions (akhbdr) there is nothing which is in harmony
with the reality of the statement with an absolute saying to hold
fast their application. The verse of the holy Qur'an; “‘fulfil vour
contracts” implies obligation not soundness, neither confirmingly
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nor necessarily, and the saying of the holy Qurian: “except that il
be a commercial transaction carried out by mutual agreement”
is pertinent to trade, an evidence of buying and selling, and does
include in it general ownership giving contracts.

Fifth: It is a saying of al-lmim ag-Sadiq (a.s.} in which he
says: “One who hires himsell out prohibit to himsell his means
of livelihood (rizg).”’

This indicates that the hirer becomes the owner of what his
hiree acquires, otherwise this saying will not be correct in general
and would not apply to one who hires himself out for acquiring
a thing and such like things. Hence, the application of the text
and its inclusion of every hiree implies that the hirer and not the
hiree becomes the owner of the acquired goods,

To this it may be replied in addition to the possibility of the
disputation of the text — that this tradition does nol occur wilh
sound chain of authority., All the ways of its reporting areé un-
sound as far as | know. So no reliance could be put upon it, Thus,
we know in the light of all of these disputations, that the owner-
ship of the hirer of all that his hiree acquires, is not the cause to
right possession of the property his hiree acquires.
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DISCUSSION THAT THE ACQUIREE AND
NOT THE ACQUIRER IS THE OWNER
(OF THE ACQUIRED PROPERTY)

It would be better to say that if a person acquires a natural
wealth for another person, the ownership of it will be transferred
to the person for whom it is acquired not on the basis that the
pursuer of the acquisition is his representative or his hired
employes but merely his being the one for whom it was acouired,
because the cvidence of the right of possession is the general
practice (sirah} about which it may be said that it is established
on the acquiree’s right of possession, irrespective as to whether he
or someone else was the acquirer. The acquiree’s right of pos-
session not as being the acquirer so as o hinder what has been
previously said (from the first side of previous appendix) that
the acquiree is not the acquirer as a representative or the hirer,
s0 as to oppose what has already been said from the two other
sides of the preceding appendix, as to the fact that the contract
of representation or hiring does not call for this,! Therefore, if

k: It may be observed on the hasis of what has heen said in the preceding
appendix that the hirer's right of {aking possession of what his hiree
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this is completed, the meaning of it will be that a person other
the pursuer of the acquisition will become the owner of the
acquired wealth in one (and only one) way, and it is the pursuer
who interids its acquisition for him. But in no other way than
this, a person other than the pursuer will become the owner of
the acquired wealth and the acquirer of it, being his representative
or his employee will not justify his right to the possession of it,
because we have learnt that the validity of the representation in
creative (takwin) matters requires a specific proof and that 1%
ahsent here. The hire contract demands the hirer’s taking pos-
sesgion of the acquisition of the hiree which is some of his work,
not the abject of the acquisition, that is, the acquired wealth.

acquires, is sufficient juridically as to its proof the unfulfilment of the
proof of the right to posscssion of pursuing hiree of its agquisition of it
because he is a hiree, even if he pursues the acquisition. But the proof
{argument) that acquisition 5 the cause of ownership is only a praclice
of local usage (a customary local practice) on asccount of the weakness
of the autherity of the traditions occurring on this subjsct — and we do
not know that the practice of local usage during the legislative age used
to confer upon the hiree the ownership of the acquired natural wealth.
Therefore, when the hiree's right to possession of acquired natural wealth
is mol proved, it will make it definite that the hirer will be the owner,

But this observation does not justify the hirer's ownership of the
acquired natural wealth, even if it is accomplishad, and we admitted
alongwith its proof the absence of the proof of ownership of the hires
because the non-fulfilment of this proofl does not mean its fulfilment
of its opposite side.

We may possibly add to thal: that this observation will not be dis-
missed in case of revival, about which a text there ocours to the effect
that the land will be his who revives it! because here there is ample proof
that the person who revives the land is entitled to it and has a right to ils
ownership and here the reviver is the hiree, because it 15 he who pursues
the process of reviving it, 8o, sccording to the application of the text,
he will be the rght owner,
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AN OBSERVATION ABOUT
A SPECIFIC TEXT

It is held that the justification occurring in the text that
this i guaranteed and that is unguaranteed means completely
that the earning withoul a previous work or labour is imper-
missible if it is puaranteed. Bul il il is nol guaranteed, then it is
permissible like the difference between compensation which a
middleman (an intermediary) pays to the owner or the percentage
he submits to the farmer if it happens to exceed that compensa-
tiomn,

This staterment is valid to some extent with regard to the
explanation of the justification and for the comprehension of the
sphere of inguiry in ather felds.
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